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Objections  to  Increase  of  Freight  Rates 


INTRODUCTORY  STATEMENT. 

The  proceeding  before  the  Interstate  Commerce  Commission  was 
initiated  by  a  withdrawal  of  a  large  number  of  rates  filed  under  the 
law  as  it  stood  prior  to  the  amendments  of  1910  to  the  interstate 
commerce  act.  By  agreement,  the  voluntary  act  of  withdrawal  was 
treated  as  serving  the  purpose  of  an  order  by  the  Commission  suspend- 
ing the  rates. 

The  power  to  suspend  which  the  Commission  has  constructively 
exercised  in  this  instance  is  conferred  by  the  amendment  to  the 
fifteenth  section  of  the  law. 

By  arrangement  between  the  Commission  and  the  carriers,  the 
schedules,  or  tariff  sheets,  containing  the  new  rates  which  had  been 
filed  were  not  to  be  presented  again  until  November  ist,  1910,  and 
the  date  of  presentation  has  been  further  postponed  to  February  ist, 
1911. 

On  May  3Oth  an  injunction  was  granted  against  all  the  Western 
roads  on  the  ground  that  they  had  acted  in  concert  and  combination 
and  in  violation  of  the  Anti-Trust  Act  in  filing  and  publishing  the 
schedules  containing  these  increases.  It  was  well  known  that  the 
same  ground  existed  for  enjoining  the  increases  in  all  official  classi- 
fication territory.  Indeed  there  is  ample  testimony  to  that  effect  in 
the  record. 

In  the  injunction  suits  the  Government  had  absolute  control  of 
these  increases  through  court  process.  Proof  that  the  increases  were 
the  result  of  conspiracy,  or  agreement,  was  abundant  and  convincing. 
That  being  true,  and  the  law  being  clear,  the  whole  matter  was  in 
process  of  being  disposed  of.  The  temporary  injunction  must,  in 
due  course,  and  in  its  broad  scope,  have  become  permanent.  Or,  if 
the  Government  desired  to  be  lenient,  the  injunction  could  have  been 
kept  in  force  pending  an  investigation  of  the  proposed  rates  by  the 
Interstate  Commerce  Commission,  in  which  case  the  Commission 
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would  have  had  all  the  time  it  required  and  could  have  made  a  thor- 
ough ^investigation.  When  the  Commission  had  finished,  the  order 
in  the  injunction  suits  could  have  been  made  permanent,  except  as 
to  any  increases  which  the  Commission  might  find  just  and  reason- 
able, and  the  order  of  the  Commission  would  have  established  the 
latter  as  lawful  and  collectible.  Thus  the  joint  action  of  the  court 
and  the  Commission  with  respect  to  the  wholesale  increases  we  are 
now  considering  would  have  been  exactly  equivalent  to  the  operation 
of  the  proposed  amendment  of  Senator  Cummins,  voted  down  in  the 
Senate,  providing  for  an  indefinite  suspension  of  increases  pending 
investigation.  After  the  defeat  of  that  amendment,  a  provision  was 
adopted  giving  the  Commission  power  to  suspend  for  a  period  of 
four  months,  and  in  case  that  was  found  insufficient,  to  suspend  for 
an  additional  six  months.  The  burden  of  proof  provision  was  added 
in  the  Senate  on  the  very  day  that  the  injunction  was  granted  by  the 
Circuit  Court  against  the  carriers. 

This  case  differs  from  that  of  Tift  and  that  of  China  and  Japan 
Trading  Company  in  the  respect  that  the  illegality  of  the  method 
resorted  to  to  increase  the  rates  has  been  already  judicially  declared. 
Upon  a  statement  of  facts  submitted  to  the  Department  of  Justice 
last  May,  and  subsequently  embodied  in  a  complaint,  the  Court  held, 
at  least  for  the  purposes  of  an  injunction,  the  agreement  to  be  viola- 
tive  of  the  provisions  and  prohibitions  of  the  Anti-Trust  Act.  Per- 
haps it  is  still  more  important  that  the  entering  into  such  agreement, 
or  combination,  was  a  violation  of  injunctions  granted  by  the  Circuit 
Court  in  1898  and  1899. 

To  get  rid  of  the  competition  additional  to  that  directly  between 
commodities  and  their  transportation,  requires  a  cast  iron  agreement 
with  many  specifications  and  details,  drawn  by  the  most  skilful  coun- 
sel, and  even  then  the  agreement  must  be  re  framed  from  time  to  time. 
When  a  manufactured  product  is  controlled  by  a  few  shippers,  the 
chief  of  a  traffic  bureau  can  suggest  changes  of  classification  over  the 
telephone  and  bring  the  traffic  heads  of  the  various  roads  together  in 
short  order.  To  make  the  changes  desired,  no  formal  agreement  is 
necessary,  merely  a  suggestion  by  one  of  them  or  by  the  common 
representative,  and  acquiescence  by  a  show  of  thumbs,  or  by  silence. 
But  when  hundreds  of  railroads  reaching  thousands  of  points  and 
affecting  millions  of  shippers  are  involved,  and  many  varied  influences 


exist  in  each  locality,  the  preliminaries  of  an  agreement  to  cover  the 
whole  subject  and  satisfy  all  the  carriers  are  numerous  and  important 
and  the  consummation  difficult.  And  yet  it  would  not  be  an  impos- 
sibility, as  the  case  now  presented  proves. 

However  proper  it  may  have  been  in  the  Tift  case  and  in  the 
China  and  Japan  Trading  Company's  case  to  leave  out  of  considera- 
tion or  refuse  to  attach  importance  to  the  fact  that  the  rates  com- 
plained of  were  agreed  upon  contrary  to  the  Anti-Trust  Act,  these 
decisions  cannot  bind  the  Commission,  nor  is  such  rule  applicable,  in  a 
case  like  the  present.  Here,  the  fact  of  an  agreement  among  the 
carriers  deprives  the  Commission  and  the  complaining  public  of  all 
the  light  afforded  in  ordinary  cases  by  competition  between  carriers, 
between  commodities,  between  originating  points  and  between  mar- 
kets. In  those  cases,  single  rates  to  and  from  a  few  points  being 
the  subject  of  controversy,  all  the  factors  just  mentioned  had  oper- 
ated and  were  in  full  force.  Here,  however,  the  rates  on  thousands 
of  articles,  involving  millions  of  variations,  have  been  agreed  upon 
arbitrarily  without  reference  to  any  rule  whatever,  except  a  supposed 
necessity  for  additional  revenue.  And  if  such  a  viewpoint  of  fixing 
rates  were  once  introduced  and  given  recognition,  the  rate-fixing 
powers  of  the  Commission  would  be  completely  paralyzed  and  its 
functions  therein  suspended.  In  the  first  place,  a  general  increase 
of  rates  brought  about  by  concerted  action,  and  based  upon  money 
market  conditions,  is  something  not  provided  for  in  the  law,  or  con- 
templated. In  the  second  place,  such  a  situation  cannot  possibly  be 
met  by  representatives  of  the  Government  and  of  the  freightpayers 
of  the  country. 

We  all  know  that  this  question,  presently  and  prospectively,  is 
one  of  the  greatest  concern.  It  is  also  interesting  because  of  its 
novelty,  and  the  decision  will  be  a  precedent  of  the  greatest  value. 
It  is  interesting  no  less  on  account  of  the  amount  than  because  of  the 
principles  involved.  The  question  of  transportation  finance  is  scarce- 
ly less  important  nationally  than  that  of  Government  finance.  The 
establishment  by  legislation,  or  through  administration,  of  an  incor- 
rect principle  or  policy  for  dealing  with  the  railroads  may  be  as 
fatal  to  permanent  prosperity  as  would  be  a  change  in  our  form  of 
government. 

It  is  much  to  be  deplored  that  we  cannot  fully  understand  the 


effects  of  a  new  economic  power  until  it  has  grown  to  gigantic  pro- 
portions, and  even  then  only  by  long  and  painful  experience.  With 
respect  to  the  railroad  system  of  the  United  States  we  are  now  far 
into,  but  not  near  the  end  of,  the  educational  and  experimental  stage 
We  have  already  endured  many  of  the  evils  of  our  almost  fatal 
optimism  on  this  subject.  We  could  not  believe  that  the  predicted 
and  threatened  abuses  of  power  that  we  recklessly  surrendered  to 
the  railroads  would  occur  until  after  they  had  occurred  in  an  aggra- 
vated form.  We  feared,  at  first,  that  they  would  displace  labor  and, 
in  various  ways  disturb  our  peace,  but  we  could  not  foresee  that  they 
would  turn  the  advantages  we  gave  them  to  the  complete  domination 
of  all  other  kinds  of  business. 

It  is  eminently  proper  on  this  occasion  to  call  attention,  to  a  few 
matters  of  relevant  history.  At  the  close  of  the  Civil  War,  so  large 
a  proportion  of  transportation  was  by  water,  and  railroad  mileage 
and  investment  were  relatively  so  small,  that  the  latter  was  not  a 
matter  of  serious  concern  in  any  quarter  as  a  political  or  financial 
power.  The  lines  were  short,  and  they  were  operated  merely  as 
feeders  of  transportation  by  water.  Railroad  bond  issues  outstanding 
did  not  exceed  $400,000,000.  Now  it  is  claimed,  or  rather  admitted, 
by  the  highest  railway  authorities  that  altogether  not  more  than  eight 
billions  of  dollars  of  cash  capital  has  been  invested  to  date.  And  yet 
they  claim  that  the  seventeen  billions  of  stocks  and  bonds  outstanding 
is  not  in  excess  of  the  value  of  the  railroad  properties.  In  other 
words,  that,  considering  present  values,  there  is  no  overcapitalization. 
Accepting  all  these  claims  and  admissions  at  face  value,  what  do 
they  prove?  They  prove  that  each  investment  of  eight  dollars  has 
resulted  in  a  net  profit  of  nine  dollars.  Eliminating  from  the  calcu- 
lation the  small  beginning  that  had  been  made,  starting  with  1866,  and 
assuming  the  entire  eight  billions  as  an  investment  made  at  that  date, 
a  net  profit  is  shown  of  1 12  per  cent,  in  44  years.  But  inasmuch  as  the 
aggregate  of  original  investment  has  increased  much  faster  during  the 
last  than  during  the  first  22  years  of  the  period,  it  is  at  least  fair  to  treat 
the  investment  of  eight  billion  dollars  as  one  made  22  years  ago.  The 
showing  then  is  of  an  average  annual  net  profit  from  investments  in 
railroad  properties  of  a  fraction  over  five  per  cent.,  which  is  found 
by  dividing  112  by  22.  Now  with  one-seventh  of  the  nation's  cap- 
ital, all  in  the  hands  of  one  small  class  of  business  men,  withdrawing 


from  all  others  five  per  cent,  of  the  net  profit  as  against  a  much 
smaller  percentage  withdrawn  by  the  rest  (estimated  at  3  per  cent.), 
it  is  not  difficult  to  see  the  end  of  prosperity  in  all  lines  of  enterprise 
other  than  that  of  transportation  by  rail.  It  is  clear  that  if  some 
peaceable  and  lawful  means  be  not  found  to  end  this  grossly  unjust 
disparity  the  end  will  be  complete  financial  despotism  on  the  one 
hand  and  abject  dependence  on  the  other. 

From  the  close  of  the  Civil  War  until  about  1883  was  an  era  of 
especial  activity  in  railroad  construction,  and  incidentally  of  specu- 
lation, fraud,  spurious  stock  and  bond  issues,  and  assumption  of  vast 
loads  of  indebtedness  by  states,  counties,  towns  and  cities.  Since 
then  the  municipalities  have  been  paying  off,  or,  in  some  instances,  in 
repudiating,  their  obligations.  But  comparatively  little  attention  was 
paid  to  the  enormous  paper  issues  of  stocks  and  bonds  then  issued  and 
still  outstanding,  the  characters  of  which  have  not  changed,  though 
it  is  generally  now  considered  impertinent  and  ill-mannered  to  speak 
of  them  with  disrespect.  With  highly  remunerative  rates  producing 
great  surpluses  expended  under  the  head  of  operating  expenses,  fixed 
charges,  maintenance  of  way,  etc.,  the  people  have  piled  up  wealth 
under,  and  fattened  many  of  these  inflations  until  they  are  of  full 
par  market  value,  and  many  of  them  twice  or  thrice  par  value. 

This  filling  in  behind  fraudulent  issues  would  have  been  accom- 
plished in  the  course  of  time  without  artificial  stimulants  and  expe- 
dients. But  they  have  been  made  good,  prematurely,  through  pool- 
ing, traffic  associations,  and  differentials,  by  which  the  power  was 
acquired  and  used  to  exact  unreasonably  high  rates  for  transportation. 
But,  unfortunately,  the  terms  "high  rate/'  "low  rate,"  "reasonable 
rate,"  and  "unreasonable  rate,"  are  merely  relative  and  impossible  of 
exact  definition.  For  this  reason  exorbitant  rates  have  been  paid,  by 
the  vast  majority,  ignorantly  and  cheerfully.  Taking  advantage  of 
popular  tolerance,  credulity  and  ignorance  with  respect  to  rates,  the 
cost  of  transportation  has  been  gradually  worked  up  from  one  level 
to  another  until  its  pinch  and  exhausting  effects  are  being  felt  in  all 
directions,  and  the  complaints  and  protests,  which  were  until  recently 
scattering  and  occasional,  have  become  widespread  and  general. 
Meantime  the  railroad  managers  have  become  absolutely  blind  and 
reckless  in  their  ambitious  greed.  No  longer  content  with  working 
up  the  rates  by  gradual  processes,  they  now  openly  defy  the  Anti- 


Trust  Act  as  well  as  all  rules  of  fairness  and  square  dealing.  Their 
attempt,  when  viewed  in  its  true  light,  is  that  of  making  a  public  wrong 
bear  the  semblance  of  a  private  right. 

We  are  constantly  told  about  the  absorption  process.  For  in- 
stance, railroad  presidents  and  experts  called  to  the  witness  stand 
figure  out  that  a  given  increase  of  freight  on  a  yard  of  cloth  is  merely 
a  fraction  of  a  mill  and  only  a  few  mills  added  to  the  cost  of  a  pair 
of  shoes.  Now  all  such  charges  are  accumulative.  While  the  in- 
crease on  a  pair  of  shoes  is  only  a  few  mills,  there  may  be  a  few  mills 
on  the  raw  hide  and  more  on  the  leather  from  the  tannery  to  the 
factory.  But  there  is  a  still  better  answer.  This  is  a  case  of  the 
freight-paying  public  against  the  carriers,  and  all  little  sums,  like 
other  items  of  taxation,  amount  in  the  aggregate  to  millions  of  dollars ; 
and  each  helps,  when  placed  on  thousands  of  articles,  to  swell  the 
cost  of  living.  It  operates  as  would  the  constant  dipping  by  millions  of 
people  from  a  large  stream.  Enough  of  them  will  perceptibly  reduce 
the  flow  and  diminish  a  water  power  dependent  upon  its  depth  and 
momentum. 

It  is  clear  that  physical  and  commercial  necessity  have  brought 
about  low,  but  not  unreasonably  low,  commodity  rates.  The  pro- 
ducers of  the  articles  to  which  commodity  rates  are  given  must  adjust 
themselves  to  circumstances.  But  here  the  railroads  are  asking  in- 
terference for  their  own  protection.  They  demand  artificial  exemp- 
tion from  the  competition  of  markets  and  of  each  other.  The  agricul- 
tural industries  of  the  nation,  comprehending  many  branches,  all  im- 
portant, require  and  deserve  the  lowest  possible  rates  in  order  that 
rural  occupations  shall  again  become  attractive  and  profitable. 

The  Commission  has  always  before  it  the  transportation  prob- 
lem which  is  inseparably  linked  with  every  great  interest  of  the 
country.  Carriers  are  more  dependent  for  freight  upon  products  of  the 
farm,  the  ranch,  the  market  garden  and  orchard,  than  upon  all  others 
combined.  And  now  when  manufacturing  and  trading  are  over- 
done, when  the  congestion  of  population  about  manufacturing  and 
trading  centers  is  a  generally  recognized  and  positive  evil,  the  com- 
mission cannot  avoid  considering  the  importance  of  rural  pursuits  if 
it  would,  and  should  not,  in  the  settlement  of  so  broad  and  far-reaching 
a  question  as  this,  fail  to  give  these  every  possible  advantage.  It  is  a 
mistake  on  the  part  of  the  carriers  to  attempt  the  imposition  of  addi- 
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tional  burdens  on  the  farmer  in  the  form  of  increased  rates.  It  is 
contrary  to  the  general  policy  declared  by  some  of  the  most  public- 
spirited  among  the  railway  presidents.  According  to  Mr.  James  J. 
Hill,  the  promotion  and  encouragement  of  agriculture  is  the  only 
really  important  phase  of  the  conservation  movement. 

Unless,  and  until,  there  shall  be  a  consolidation  of  all  the  im- 
portant railroads  in  the  country,  there  will  be  more  or  less  competi- 
tion between  them  for  the  carriage  of  the  kinds  of  freight  which  move 
at  commodity  rates,  resulting  in  fluctuations  in  charges  for  their 
carriage.  And  even  if  the  railroads  were  consolidated,  to  the  extent 
of  complete  unification,  the  rates  must  still  fluctuate,  in  order  to 
promote  free  and  continuous  movement,  because  of  price  fluctuations 
and  the  competition  of  markets.  This  traffic  originates  over  a  wide 
expanse  and  in  all  directions.  For  that  reason  principally,  commodity 
rates  cannot  be  easily  controlled  by  agreement.  Now  when  we  turn 
to  class  rates,  covering  manufactured  products,  we.  find  the  situation 
very  different.  On  the  traffic  map  of  the  Trunk  Line  Association  the 
Atlantic  Seaboard  extends  to  a  line  forty  miles  east  of  Pittsburg  from 
the  Atlantic  Ocean.  The  Trunk  Lines,  being  in  a  hard  and  fast  com- 
bination, could  do  almost  what  they  pleased  with  traffic  passing 
through  that  territory  westward  in  the  absence  of  interference  by 
the  Commission.  Probably  seventy-five  per  cent,  of  all  manufac- 
tured and  imported  merchandise  passes  through  some  part  of  that 
territory.  And  yet  the  carriage  of  east-bound  commodities  is  by  far 
the  most  important  service  performed  by  interstate  carriers.  In  addi- 
tion to  the  raw  material  of  manufactures  they  carry  at  commodity 
rates  foodstuffs  for  consumption  in  all  the  cities  in  that  territory  and 
a  large  proportion  of  all  that  is  exported.  Speaking  now  of  Western 
roads,  we  do  not  think  we  would  be  far  wrong  in  saying  that  they  do 
not  expect  to  have  all  their  increases  sustained  at  present,  but  will  be 
content, — why  shouldn't  they  be, —  if  they  have  the  commodity  in- 
creases allowed. 

The  question  has  a  sectional  aspect  which  must  be  considered. 
It  has  always  been  the  policy  as  well  as  the  interest  of  the  Trunk 
Lines  and  the  Wall  Street  control  of  them,  to  build  up  and  sustain 
the  merchants  and  manufacturers  of  the  East  at  the  expense  of  the 
West  and  South.  By  enabling  the  former  to  cheaply  reach  with 
their  merchandise  all  parts  of  the  country,  the  railroads  not  only 


get  the  benefit  of  the  long  haul  to  the  West,  but  they  intensify  the  con- 
centration of  population  in  the  Eastern  and  New  England  States, 
and  maintain  and  increase  the  east-bound  volume  of  traffic.  Now  of 
course  it  does  not  follow  that  merely  because  to  allow  the  commodity 
increases  would  place  a  burden  on  one  section  not  borne  in  part  by 
another,  such  increases  should,  under  all  circumstances,  be  disallowed. 
But  the  Commission  should  hesitate  to  confer  important  advantages 
upon  any  particular  section  without  very  good  reasons  therefor. 

The  railroads  are  seeking  to  violate  the  rule  of  "what  the  traffic 
will  bear,"  and  to  seize  additional  profit  from  traffic  which  the  neces- 
sities of  the  people  absolutely  require  them  to  have  moved.  They 
must  have  transported  to  them  the  packing  house  goods,  grain,  coal, 
cotton  and  other  staples.  They  could  manage  to  get  along  without 
some  of  the  manufactured  products. 

From  the  fact  that  the  rates  on  sugar  to  the  West  are  unre- 
munerative,  it  need  not  be  inferred  necessarily  that  the  policy  of 
the  railroads  is  to  aid  the  sugar  trust.  But  this  is  merely  another 
evidence  that  their  policy  in  the  adjustment  of  rates  is  purely  selfish 
and  that  they  are  ever  ready  to  sacrifice  the  public  interest  to  sub- 
serve their  own.  By  aiding  the  sugar  trust  to  stifle  competition  which 
it  would  have  from  the  production  of  beet  sugar  in  Michigan  and 
the  Middle  West  the  railroads  enjoy  the  long,  instead  of  the  short 
haul,  and  while  the  trust  is  taking  and  holding  the  market,  the  car- 
riers get  loads  both  ways.  This  discrimination  hurts  the  farmers  who 
might  profitably  engage  in  growing  sugar  beets;  it  hurts  those  who 
might  otherwise  find  profitable  investment  for  their  capital  in  manu- 
facturing sugar  from  beets,  and  it  hurts  all  the  people  of  the  country 
by  promoting  and  sustaining  a  monopoly  in  that  great  necessity  of 
life.  The  same  remarks  are  applicable  in  the  case  of  iron  ores  and 
iron  and  steel  products,  as  well  as  some  others. 


FIRST  LEGAL  OBJECTION. 
Failure  to  Satisfy  Burden  of  Proof. 

The  discussion  of  this  provision  naturally  falls  under  two  heads : 
(A)  The  legislative  intent  and  proper  construction,  and  (B)  Com- 
pliance with  this  provision  with  reference  to  the  present  proceeding. 
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A. — The  Legislative  Intent  and  Proper  Construction. 

This  provision  appears  near  the  end  of  the  suspension  clause, 
being  a  part  thereof,  in  these  words : 

"At  any  hearing  involving  a  rate  increased  after  January  i, 
1910,  or  rates  sought  to  be  increased  after  the  passage  of  this  Act, 
the  burden  of  proof  to  show  that  the  increased  rate  or  proposed  in- 
creased rate  is  just  and  reasonable,  shall  be  upon  the  carrier." 

Anterior  to  the  enactment  of  the  burden  of  proof  provision, 
there  was  not  a  line  or  a  word  of  legislation  touching  the  procedure 
of  the  Commission  in  ascertaining  and  declaring  the  just  and  reason- 
able rate. 

In  the  enactment  of  the  suspension  clause,  Congress  intended 
to,  and  did,  place  rate-making  by  carriers  in  a  new  attitude  toward 
the  public.  A  point  of  the  greatest  importance  was  gained  for 
f reightpayers  when  the  Commission  was  empowered  to  stay  the  hands 
of  the  railroads  before  unjust  and  unreasonable  rates  were  fastened 
upon  them,  and  lift  from  them  the  burden  of  subsequently  filing 
complaints  and  badgering  with  unwilling  railroad  officials  for  proofs, 
otherwise  beyond  their  reach.  The  provision  means,  if  it  means  any- 
thing, to  put  a  stop  to  the  empirical  and  arbitrary  imposition  of  rates, 
having  the  force  and  effect  of  taxation,  and  that,  if  protest  be  made 
by  those  to  be  assessed,  or  if  without  private  protest  the  Commission 
so  elect,  there  shall  first  be  a  public  hearing  in  which  all  interested 
parties  may  participate.  Notice  was  provided  for,  and  a  rule  of  evi- 
dence was  prescribed  to  meet  each  particular  rate.  We  are  supposed 
to  have  applied  to  the  case  an  organized  intelligence,  representing  all 
the  people,  and  brought  to  bear  upon  the  question  of  justness  and 
reasonableness  before  possible  injury  is  inflicted,  and  not  withheld 
to  be  applied  only  when  a  remedy  is  sought.  In  short,  it  was  the  in- 
tent of  Congress  that  rates  should  not  be  hereafter  increased  by  an 
exercise  of  the  arbitrary  wills  of  traffic  managers,  whether  acting 
singly  or  in  concert,  or  by  the  arbitrary  will  of  any  one,  but  by  legal 
rules  of  evidence  applied  to  issues  of  fact. 

Prior  to  the  enactment  of  the  burden  of  proof  provision,  the 
Commission  occasionally  stated  arguendo  in  rendering  decisions  in 
contests  before  it  that  a  rate  in  force  for  a  considerable  period  would 
be  presumed  to  be  the  just  and  reasonable  rate.  But  evidently  such 
presumption  was  one  of  fact,  weak  or  strong,  according  to  circum- 


stances,  and  not  one  of  law.  And  while  it  might  in  some  instances 
militate  against  the  carrier,  it  might  in  others  favor  the  carrier.  Evi- 
dently it  could  have  no  proper  application  unless  the  rate  under  ex- 
amination had  been  established  under  competitive  conditions.  If  es- 
tablished in  the  first  place  and  maintained  through  the  power  of 
combination,  as  most  rates  have  been,  such  a  presumption  favored 
the  carrier  and  afforded  no  protection  to  complainants.  Thus  the 
presumption  might  become  an  obstacle  to  the  attainment  of  justice. 
It  was  the  purpose  of  Congress  herein  to  change  all  this.  Obviously, 
when  Congress  said  that  "at  any  hearing  involving  a  rate  increased 
...  the  burden  of  proof  to  show  that  the  increased  rate  or  proposed 
increased  rate  is  just  and  reasonable,  shall  be  upon  the  carrier,"  it 
had  in  mind  that  rule  of  uncertain  and  shifting  application  previ- 
ously given  recognition  in  some  cases  by  the  Commission  and  intended 
to  supplant  and  supersede  it  by  a  more  certain  and  more  stringent 
rule.  Congress  intended  that  no  longer  should  it  be  left  to  conjec- 
ture whether  a  presumption  existed  and  to  apply  it  in  favor  of  or 
against  the  shipper  at  discretion.  Congress  intended,  in  all  cases  of 
increased  rates,  to  relieve  the  complainant  of  the  difficult  and  often 
impossible  task  of  establishing  before  the  Commission  the  elements 
which  constitute  justness  and  reasonableness  and  to  place  that  duty 
upon  the  party  having  possession  of  all  the  evidence  with  which  to 
meet  and  discharge  the  duty.  This  was  fully  expressed  by  Senator 
Cummins  upon  the  occasion  of  advocating  the  provision  as  an  amend- 
ment and  securing  its  adoption.  And  it  was  adopted  to  accomplish 
the  very  purposes  stated  by  him.  Nevertheless,  expressions  have  been 
heard  to  the  effect  that  no  change  was  wrought  by  that  provision. 
Why,  then,  it  may  be  asked,  was  it  adopted,  and  why  has  it  attracted 
so  much  attention  in  discussions  of  the  act?  If  it  were  true  that  it 
made  no  change  in  the  law,  the  attorneys  for  the  railroads  would 
not  have  so  bitterly  opposed  it  or  put  forth  such  strenuous  efforts 
to  have  it  pruned  out  in  conference. 

This  statutory  provision  shifting  the  burden  of  proof  is  made 
to  fit  a  special  class  of  cases  and  is  not  general  in  its  application.  Sup- 
pose a  rate  unaffected,  that  is  to  say,  not  increased,  by  the  schedules 
containing  these  increases  should  be  attacked  on  any  of  the  statutory 
grounds.  The  rule  prior  to  this  provision  might  apply  to  it,  but  not 
this  provision.  That  is  another  argument  in  favor  of  giving  this 
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provision  in  the  suspension  clause  a  more  far-reaching  effect  than 
the  pre-existing  rule. 

Able  lawyers  in  and  outside  the  Senate  realize  the  value  of  the 
amendment  and  recognize  the  fact  that,  if  properly  construed  and 
enforced  according  to  its  plain  meaning  and  intent,  it  will  be  a  com- 
plete protection  against  all  increases  except  such  as  the  carriers  are 
prepared  to  show,  by  competent  evidence,  are  just  and  reasonable. 
The  late  loved  and  renowned  Senator  Dolliver,  whose  ability  as  a 
statesman  and  lawyer  all  will  concede,  in  a  speech  at  Milwaukee,  on 
August  29th,  said  that  this  provision  was  the  only  really  important 
thing  about  the  act  as  it  finally  passed,  and  added :  "That  is  an  epoch- 
making  step  in  the  right  direction;  it  does  for  our  people  what  the 
English  law  did  for  theirs  a  quarter  of  a  century  ago."  (See  Ry.  & 
Canal  Traffic  Act,  1894,  57  and  58  Viet.  C.  54,  Sec.  i.) 

The  provision  does  not  mean  that  the  railroads  may  make  good 
their  claim  to  the  increases  by  glittering  generalities.  It  means  that 
they  must  show  that  each  increased  rate  possesses  all  the  elements  of 
reasonableness  and  justness.  They  cannot  relieve  themselves  of  the 
burden  by  merely  argumentative  evidence.  When  a  particular  carrier 
has  merely  created  an  impression  in  the  minds  of  the  commissioners 
that  it  would  be  in  better  financial  condition,  or  could  more  surely 
maintain  its  dividend  rate,  or  could  more  fully  perform  its  duties  as 
a  common  carrier,  or  that  a  more  equable  adjustment  of  rates  is 
thereby  secured  by  increasing  its  rates,  it  has  made  but  slight  progress 
toward  satisfying  the  burden  of  proof. 

B. — Compliance  With  this  Provision,  With  Reference  to  the  Present 

Proceeding. 

Each  and  every  subject  of  transportation,  that  is  to  say,  each 
kind  and  description  of  property  subject  to  freight  charge,  and  upon 
which  the  charge  is  increased  by  these  schedules,  must  be  fairly  and 
duly  investigated  as  to  the  justness  or  unjustness,  reasonableness  or 
unreasonableness,  of  the  rate  thus  increased.  Any  other  method  of 
procedure  would  be  an  evasion  of  the  burden  of  proof  provision.  If 
it  be  urged  that  that  would  be  an  impossible  requirement  within  the 
time  allotted,  the  answer  is  that  the  Congress  which  passed  these 
laws  had  the  power  to  make  it  impossible  for  any  rate  to  be  increased, 
subject  only  to  the  constitutional  limitation  at  the  confiscate ry  point 
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to  avail  themselves  of  which  the  carriers  also  have  the  burden  of 
allegation  and  proof.  Such  a  showing  would  not  render  the  legisla- 
tion unconstitutional  throughout  its  breadth  and  scope,  but  only  in  its 
application  to  particular  rates. 

If  any  additional  reasons  were  needed,  if  it  were  not  sufficient 
merely  to  say,  "it  is  so  provided,"  there  are  two  good  reasons  founded 
in  justice  for  the  propositions  just  stated.  In  the  first  place  when  it 
is  asserted  by  the  carriers,  however  truthfully,  that  it  would  be  im- 
possible for  the  Commission  to  investigate  or  to  hear  the  evidence 
that  might  be  adduced  to  establish  the  justness  and  reasonableness  of 
each  proposed  rate,  it  is  a  sufficient  answer  that  the  impossible  situa- 
tion is  of  their  own  creation,  the  conditions  being  those  arising  from 
their  action  in  combining  together  and  proposing  increases  on  all 
the  lines  of  transportation,  and  on  many  kinds  of  property  from  and 
to  innumerable  places  all  at  once.  Another  answer,  equally  well  sup- 
ported in  reason  and  justice,  is  that  the  producers,  dealers  in,  and 
consumers  of  each  commodity  requiring  transportation  are  entitled 
by  the  terms  of  this  law,  to  have  the  proof  adduced  to  establish  the 
justness  and  reasonableness  of  the  rate  applicable  to  that  commodity ; 
and  the  evidence  should  show  the  effect  of  the  rate  upon  their  busi- 
ness. Take  for  illustration  the  small  item  of  peanuts,  assuming  for 
the  sake  of  the  argument  that  rates  on  peanuts  are  increased.  A  great 
many  people  are,  in  fact,  engaged  in  producing  and  marketing  them, 
and  still  more  deal  in  and  consume  them.  Ignoring  dealers  and  con- 
sumers, let  us  ask  if  those  who  produce  them  for  the  markets  are  to 
be  concluded  and  to  have  judgment  rendered  against  them  on  the 
opinions  of  the  traffic  managers?  The  Georgia  growers  of  peanuts 
must  compete  in  all  the  markets  of  this  country  with  the  peanuts  of 
other  countries.  And  as  it  is  a  low-priced  commodity  the  increase 
may  be  sufficient  to  drive  them  out  of  every  market  on  the  Atlantic 
Seaboard  and  on  the  Pacific  Coast  and  give  it  to  their  foreign  com- 
petitors. If  the  rate  is  increased  they  are  entitled  to  have  the  merits 
of  the  question  tried,  to  have  the  presumption  in  favor  of  the  justness 
and  reasonableness  of  the  existing  rate  overcome  and  the  justness  and 
reasonableness  of  the  increased  rate  established  by  a  preponderance 
of  evidence,  and  an  intelligent  decision  by  the  Commission  on  the 
question  of  a  reasonable  rate  on  peanuts.  That  is  what  the  burden  of 
proof  provision  means  if  it  means  anything.  Without  having  searched 
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the  record  on  this  particular  point,  we  venture  the  assertion  that  there 
is  not  a  word  of  evidence  as  to  the  increase  of  rates  on  peanuts,  and 
the  same  remark  will  apply  to  at  least  ninety-nine  and  ninety-nine  hun- 
dredths  per  cent,  of  the  eight  thousand  subjects  of  transportation,  an 
important  percentage  of  which  are  involved. 

It  is  no  answer  to  this  contention  for  the  carriers  to  say  that  they 
have  had  experience,  that  their  opinions  are  those  of  experts,  that 
the  increases  have  been  placed  where  they  can  be  best  borne,  that  they 
are  just  and  reasonable.  It  would  be  anomalous  in  judicial  or  quasi- 
judicial  tribunals  to  permit  inquiry  as  to  the  facts  to  be  thus  fore- 
stalled and  evaded,  and  one  of  the  parties  to  the  proceeding  to  thus 
render  the  judgment  which  it  is  the  exclusive  province  of  the  Com- 
mission to  render.  It  is  not  the  policy  of  the  Government  to  leave 
these  questions  to  the  judgment  and  discretion  of  the  carriers  them- 
selves, but  rather  the  contrary.  Such  a  theory  is  wholly  inconsistent 
with  the  presence  and  existence  of  this  tribunal.  Sanction  for  such 
a  proposition  would  be  equivalent  to  assuming  that  there  is  no  higher 
power  on  the  question  of  rates  than  the  traffic  managers  of  the  rail- 
roads, that,  like  the  King,  they  can  do  no  wrong,  or  that,  like  the 
Pope,  they  are  infallible.  If  it  had  been  the  intention  of  Congress 
to  allow  the  burden  of  proof  provision  to  be  satisfied  in  that  way, 
then  it  was  vain  and  idle  and  a  mere  waste  of  so  much  good  white 
paper  to  place  it  in  the  statute.  Indeed,  if  such  a  doctrine  be  sanc- 
tioned, then  there  is  no  such  thing  as  statutory  regulation  of  inter- 
state commerce,  and  all  the  statutes  may  as  well  be  repealed  at  once, 
because  there  never  has  been  and  never  will  be  a  rate  filed,  the  just- 
ness and  reasonableness  of  which  the  carriers  cannot  establish  by  such 
evidence.  They  have  the  witnesses,  the  trained  traffic  agents,  account- 
ants, and  statisticians,  ready  at  a  moment's  notice  to  give  identically 
the  same  evidence  as  was  given  in  this  instance,  when  a  schedule  is 
filed,  no  matter  what  those  who  are  to  pay  the  rate  think  about  it 
and  no  matter  how  much  they  may  be  injured  by  it. 

Search  the  record,  and  you  will  find  nothing  to  support  these 
increases  except  mere  speculations  and  expressions  of  opinion.  Against 
these  might  be  cited  the  opinions  of  millions  of  intelligent  American 
citizens,  all  ready  to  testify,  not  only  that  the  increases  are  unjust 
and  unreasonable,  but  that  many  present  rates  ought  to  be  reduced. 
But  it  would  be  useless  to  produce  against  them  evidence  which 
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would  be  inadmissible.  The  whole  issue  to  which  such  evidence  was 
directed  is  immaterial,  unless  it  is  proposed  that  the  Government  shall 
stand  as  guarantor  of  the  prosperity  and  solvency  of  the  railroads. 

Where  in  all  this  record  is  any  competent  evidence  that  any  par- 
ticular rate  is  just  and  reasonable  ?  It  will  not  do  to  say  that  evidence 
addressed  to  all  these  rates  in  an  entirety,  or  in  a  lump,  has  been  in- 
troduced, unless  the  evidence  bears  upon  the  justness  and  reasonable- 
ness of  particular  rates,  because  each  rate  is  a  law  unto  itself.  For 
illustration,  although  the  Commission  may  be  convinced  that  the  finan- 
cial condition  of  the  Santa  Fe  Railway  is  such  that  its  directors  could 
be  justified  in  laying  an  additional  charge  or  burden  on  transporta- 
tion of  commodities,  it  does  not  follow  that  the  existing  rate  on  beans 
going  West  or  upon  corn  coming  East,  assuming  that  the  increase 
affects  these  commodities,  is  confiscatory,  or  unreasonably  low.  Much 
less  would  such  evidence  prove  that  the  proposed  higher  rate  is  just 
and  reasonable. 

If  it  be  said  that  to  adopt  or  enforce  the  rule  according  to  this 
contention  would  practically  prohibit  the  carrier  from  increasing  its 
rates,  the  answer  is  that  Congress  could  directly  and  expressly  do  that 
very  thing.  It  can  constitutionally  so  legislate  as  to  produce  such  im- 
possibility. Such  a  statute  would  be  binding  on  the  carrier  and  en- 
forceable against  it  unless  it  were  shown  that  the  existing  rate  thereby 
kept  in  force  was  confiscatory.  Then  the  courts  would  hold  the  statute 
unconstitutional  in  its  application  to  the  subject  matter,  only  in  each 
such  specific  instance.  And  if  Congress  can  go  to  that  extent,  it  can 
prescribe  the  power  and  make  it  the  duty  of  the  Commission  to  go 
that  far;  and  it  appears  to  have  done  so,  in  practical  effect,  in  this 
instance. 

If  the  foregoing  proposition  be  correct,  there  is  here  an  entire 
failure  of  proof,  not  merely  a  weakness,  but  a  failure;  for  there  is 
no  evidence  in  the  record  that  would  satisfy  the  burden  of  proof  as 
to  any  particular  rate.  There  are  speculations  and  expressions  of 
opinion  by  certain  witnesses  to  the  effect  that  present  rates  on  cer- 
tain commodities  are  too  low,  but,  even  as  bearing  on  such  existing 
rate,  that  is  merely  equivalent  to  each  witness  giving  a  hint  or  sug- 
gestion in  line  with  the  decision  which  he  desires  the  Commission  to 
render,  which  it  is  the  sole  province  of  the  Commission  and  not  of 
the  witness.  It  might  appear  to  a  member  of  the  Commission,  for 
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instance,  that  a  dollar  a  ton  is  a  small  sum  for  transporting  a  ton  of 
coal  from  Scranton  to  New  York,  and  that  impression  would  remain 
until  he  was  given  facts,  and  had  described  to  him  the  circumstances, 
conditions  and  facilities  for  its  transportation.  And  then  he  might 
be  able  to  see  that  the  charge  is  ample,  or  even  all  that  the  traffic  could 
bear,  and  not  a  cent  more.  But  how  would  proof  that  an  existing 
rate  is  too  low  establish,  or  tend  to  establish,  the  reasonableness  of  a 
proposed,  but  untested  higher  rate? 

The  one  factor  or  element  on  a  question  of  rates  which  is  of  con- 
trolling importance  is  the  value  of  the  property  used  by  the  carrier  in 
interstate  commerce,  or  the  sum  total  of  actual  outlay  in  providing 
the  facilities  and  instrumentalities.  Here  we  have  sprung  upon  the 
Commission  and  injected  into  the  record  the  opinions  of  the  agents 
of  parties  interested  ultimately  to  the  extent  of  hundreds  of  millions 
of  dollars,  unsupported  by  data,  and  without  reference  to  any  possible 
market  for  the  properties  in  question.  And  it  is  impossible  to  meet 
such  evidence,  if  such  it  may  be  called,  within  the  time  allotted  to  the 
opponents  of  the  increases  or  within  any  reasonable  time. 

There  is  not  a  single  decision  by  the  Supreme  Court  involving  a 
question  of  rates  which  does  not  refer  to  the  value  of  the  property 
devoted  to  the  public  service  as  the  one  essential  element  to  be  con- 
sidered in  finding  the  reasonable  rate.  And  it  is  almost  inconceivable 
that  the  carriers  can  be  held  to  have  satisfied  the  burden  of  proof 
without  the  production  of  proof  additional  to,  and  different  from, 
any  appearing  in  the  record  to  prove  the  value  of  their  properties. 
Estimation  of  the  value  is  itself  a  matter  giving  rise  to  theories  widely 
differing.  But  whatever  the  method  or  procedure  adopted,  the  valua- 
tion, though  it  be  not  a  simple  or  a  light  task,  yet  would  seem  to 
be  indispensable. 

The  language  of  the  Court  in  Smyth  v.  Ames  (169  U.  S.  466, 
546)  with  respect  to  what  may  be  considered,  aside  from  the  value 
of  the  property,  is  of  but  small  value  and  of  no  significance.  It  is 
vague,  contradictory  and  confusing.  It  says  in  one  place,  in  effect, 
that  capitalization  when  not  representing  investment,  cannot  be  con- 
sidered, and  in  another  place  that  the  market  value  of  stocks  and 
bonds  may  be  considered,  in  determining  the  value  of  the  property. 
It  may  be  safely  asserted  that  the  market  price  of  stocks,  always  widely 
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fluctuating  and  subject  to  innumerable  artificial  influences,  affords 
very  "little  if  any  information  as  to  the  value  of  a  railroad  corpora- 
tion's property.  But  the  Court  begins  that  part  of  its  opinion  con- 
taining an  attempt  to  declare  a  general  rule  on  the  subject  with  these 
words :  "We  hold,  however,  that  the  basis  of  all  calculations  as  to  the 
reasonableness  of  rates  to  be  charged  by  a  corporation  maintaining 
a  highway  under  legislative  sanction  must  be  the  fair  value  of  the 
property  being  used  by  it  for  the  convenience  of  the  public,"  and  ends 
it  with  words  of  identical  meaning,  to  wit,  "What  the  company  is 
entitled  to  ask  is  a  fair  return  upon  the  value  of  that  which  it  employs 
for  the  public  convenience."  When  the  Court  said  in  that  case  that, 
in  reaching  a  decision  on  a  question  of  reasonable  rate,  issues  of  stocks 
and  bonds  might  be  considered,  it  evidently  meant  that  they  might 
have  to  be  considered  in  calculating  the  value  of  the  property;  that 
if  full  face  value  was  contributed  to  the  capital  for  the  stock,  and  the 
bonds  were  taken  at  full  face  value,  the  amount  of  those  outstanding 
would  accurately  represent  the  investment,  that  being  important  in 
determining  the  value  of  the  property  devoted  to  the  public  use.  If 
the  stocks  were  issued  for  less  than  face  value,  then  the  percentage 
paid  for  them  in  cash  being  ascertained,  and  though  the  bonds  were 
discounted,  it  would  still  be  necessary  to  use  their  aggregate  amounts 
as  factors  in  the  calculation.  If  either  or  both  had  been  given  away 
to  promoters,  then  they  could  not  be  considered  at  all.  In  short,  the 
language  of  the  Court  was  to  the  effect  that  the  controlling,  if  not  the 
only,  matter  to  be  considered  was  the  value  of  the  property,  and  the 
other  matters  mentioned  were  subordinate  thereto,  or  means  to  that 
end. 

The  evidence  which  the  railroads  have  placed  before  the  Com- 
mission consists  of  voluminous  statistics  and  expressions  of  opinion 
from  their  officials.  The  increase  of  wages  to  their  employees  has 
been  called  to  the  attention  of  the  Commission  by  every  traffic  man- 
ager appearing  before  the  Commission.  All  these  increases  showed 
in  their  June  reports,  and  yet  there  was  a  substantial  increase  of  net 
earnings  over  the  corresponding  month  of  the  year  ending  December 
31,  1909,  which  was  a  year  of  phenomenal  earnings.  The  total  in- 
creases for  the  first  six  months  of  1910  were  $33,512,898  above 
those  for  the  corresponding  period  for  1909,  and  the  net  aggregate 
increase  for  all  the  roads  for  the  year  ending  June  30,  1910,  over  the 
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preceding  year  was  $110,000,000.  This  showing,  in  view  of  the  fact, 
also  established  by  the  record,  that  all  the  wage  increases  put  in  force 
and  promised  do  not  exceed  $50,000,000  annually,  ought  to  render 
the  task  of  disposing  of  this  whole  matter  an  easy  one.  For  1909 
the  average  dividend  rate  was  6.43  per  cent,  and  the  Santa  Fe  paid 
eight  and  eight-tenths  per  cent.  Thirteen  years  ago  that  road  was 
in  the  hands  of  receivers  and  its  stocks  were  quoted  at  a  few  cents 
on  the  dollar.  To-day  they  are  above  par,  and  within  twelve  months 
were  quoted  at  $125  per  share.  The  Rock  Island — the  system  with 
one  of  the  worst  records  for  'stock  watering  and  speculative  financing 
to  be  found  in  the  country — paid  3^  per  cent,  last  year  on  its  in- 
flated stocks.  At  the  close  of  the  year  ending  June  30,  1910,  the 
Erie  had  a  surplus  sufficient  to  pay  the  4  per  cent,  required  on  its 
$63,892,000  preferred  and  3.9  per  cent  on  its  $112,378,000  common 
stock.  The  annual  report  of  the  Baltimore  and  Ohio  for  the  year 
ended  June  30,  1910,  shows  an  unprecedented  increase  of  gross  earn- 
ings amounting  to  $12,488,396,  or  16.34  per  cent,  over  1909.  Oper- 
ating expenses  showed  a  greater  corresponding  increase  amounting 
to  $10,109,819,  or  19.88  per  cent.,  owing  to  large  additions  of  roll- 
ing stock  necessitating  an  increase  in  the  force  of  employees.  Never- 
theless, that  company  increased  its  net  income  from  operation  by 
$2,511,681. 

But  even  if  these  roads  might  singly  have  been  entitled  to  lenient 
consideration  in  regard  to  the  proposed  increases,  they  forfeit  it  and 
debar  themselves  when  they  combine,  as  they  have  done,  and  make 
common  cause  with  the  stronger  roads  whose  earnings  are  so  exor- 
bitant as  to  demand  as  a  measure  of  public  justice  immediate  reduc- 
tions of  their  rates.  The  combination  among  all  the  roads  adds  to 
the  difficulty  of  the  Commission  in  attempting  to  take  up  the  roads 
separately  and  study  their  internal  affairs  and  financial  requirements. 

The  combination  and  concerted  action  between  the  railroads  is 
an  attempt  to  escape  the  vicissitudes  and  hardships  with  which  other 
business  men  and  institutions,  not  in  combination,  have  to  contend. 
Mr.  Ripley,  President  of  the  Santa  Fe,  made  this  plain  on  the  witness 
stand  when  speaking  of  the  proposed  increase  in  commodity  rates, 
after  asserting  that  such  rates  are  now  too  low,  said :  "The  carriers, 
as  a  whole,  had  no  control  over  that  (competition)  whatever.  The 
carriers  individually  in  some  cases  could  have  resisted,  but  these  com- 


modity  rates  were  the  result  of  competition  of  commodity  with  com- 
modity, the  competition  of  place  with  place,  of  locality  with  locality, 
and  more  than  all  the  competition,  the  bearing  of  rates,  so  to  speak, 
by  the  shippers  themselves.  The  railroads  were  absolutely  helpless, 
and  have  been  always  against  the  shippers." 

These  few  words,  coming  from  one  speaking  authoritatively 
from  the  viewpoint  of  the  railroads,  and  with  entire  frankness,  con- 
tain a  world  of  meaning  and  cast  a  flood  of  light  where  light  is  just 
now  much  needed.  The  railroads  focus  at  a  few  strategetic  points 
like  Boston,  New  York  and  Chicago,  and  from  these  diverge  to  the 
North,  South  and  West,  giving  the  railroad  maps  forms  not  unlike 
the  ribs  of  as  many  huge  fans,  but  inextricably  overlapping  each  other. 
At  these  focal  points,  and  others  that  could  be  named,  are  conducted 
nearly  all  the  manufacturing  and  wholesale  business.  In  other  words, 
they  are  the  points  of  primary  production  and  distribution  of  what 
the  farmers,  stockmen,  fruitgrowers,  miners  and  the  retail  merchants 
who  supply  them  must  buy.  Owing  to  the  contiguity  of  these  great 
interests  it  is  not  difficult  for  the  carriers  by  combination  to  control 
the  outgoing  rates  on  all  that  character  of  traffic.  Most  manufac- 
tured products  and  imported  articles  fall  into  established  classes  for 
rate  purposes.  But  conditions  are  entirely  different  when  they  come 
to  deal  with  products  of  the  farm,  the  truck  garden,  the  stock  range, 
the  orchard,  the  mine  and  lumber  camp.  There  is,  as  Mr.  Ripley 
says,  the  competition  of  commodity  with  commodity.  The  producer 
of  beef  cattle  must  compete  with  the  raiser  of  hogs  in  the  food  mar- 
kets, and  the  wheat  grower  finds  the  price  of  his  product  affected 
by  that  of  corn,  rye  and  barley,  and  vice  versa.  The  producers  of 
hay  and  oats  compete  with  each  other  and  with  producers  of  all  other 
forms  of  stock  feed.  In  the  same  way  competition  exists  between 
the  cotton,  wool  and  silk  interests.  The  competition  of  markets  ex- 
ercises a  very  important  influence  upon  rates.  So  does  the  competi- 
tion of  place  with  place,  apparently,  and  yet  not  quite  identical  with 
that  between  markets. 

Now  when  Mr.  Ripley  says  the  carriers  are  helpless  with  respect 
to  rates  on  commodities,  he  simply  means  that  competition  is  still  a 
vital  force  in  their  transportation  and  controls  the  rates  thereon. 
Therefore,  it  required  a  conspiracy,  or  combination  between  the  car- 
riers, such  as  preceded  the  filing  of  the  schedules  containing  the  in- 
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creases  now  under  consideration,  to  nullify  and  suspend  the  laws  of 
competition  and  to  substitute  therefor  the  arbitrary  will  of  the  rail- 
road management.  Mr.  Ripley  frankly  admits  that  heretofore  the 
railroads  have  been  against  the  shippers  of  commodities.  He  might 
with  only  equal  frankness  have  said  that  the  railroads  had  been  against 
the  shippers  of  commodities,  because  of  their  inability  to  control  them. 
If  now  they  succeed  in  their  concerted  scheme  to  maintain  the  pro- 
posed increases,  they  will  have  gained  the  control,  on  account  of  the 
absence  of  which  the  railroads  have  felt  aggrieved.  They  will  no 
longer  be  against  the  shipper;  but  on,  over  and  above  him.  We  now 
can  see  the  peril  which  hung  over  all  this  vast  producing  area  of  the 
South  and  West,  over  all  these  industries,  over  all  these  States  and 
people,  in  the  threatened  repeal  of  the  Anti-Trust  Act. 

It  requires  something  more  than  a  tacit  understanding,  a  mere 
acquiescense  in  what  some  one  suggests  at  a  meeting  where  each  par- 
ticipant is  oppressed  with  the  consciousness  that  he  is  violating  the 
law,  to  artificially  control  commodity  rates. 

That  the  increases  proposed  by  the  carriers  in  Trunk  Line  ter- 
ritory likewise  resulted  from  a  combination  is  conclusively  shown  by 
the  testimony.  For  instance,  C.  F.  Daly,  Traffic  Manager  for  the 
New  York  Central  Lines  (pp.  1006-1015)  gave  positive  direct  evi- 
dence to  that  effect. 

Even  if  it  were  conceded  that  a  showing  of  general  financial 
condition,  comparatively  low  rates  and  small  surpluses  is  of  any  pro- 
bative value,  the  statistics  now  at  hand  completely  discredit  and  over- 
throw all  such  oral  and  other  evidence  produced  by  the  carriers  on 
this  subject.  The  exceedingly  favorable  showing  made  by  the  re- 
ports for  the  year  ending  December  31,  1909,  and  June  30,  1910, 
was  foreseen  by  the  representatives  of  the  railroads  shortly  before  the 
close  of  the  taking  of  testimony  and  caused  a  slight  change  in  the 
conduct  of  their  case.  As  a  last  resort  it  was  claimed,  and  asserted 
on  the  witness  stand,  that  the  railroads  were  suffering  from  too  much 
business,  that  the  increase  of  business  meant  an  increase  in  the  unit 
of  cost,  which  grew  faster  than  the  unit  of  income.  Comparison  can 
now  be  made,  however,  with  1897,  which  year  saw  the  beginning  of 
better  times  in  the  United  States,  following  the  panic.  The  growth 
of  mileage,  capitalization,  capitalization  per  mile  of  road,  and  per- 
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centage  of  increase  during  the  period  from  1897  to  1909,  both  in- 
clusive*, are  shown  below : 

Inc. 
1897.  1909.  P.C. 

Miles  of  railroad 183,547  236,378  28.8 

Capital  stock $5,602,964,449  $8,030,680,963  43.3 

Bonded  debts 5>534>432>492  9,118,103,813  64.7 

Bonded  debt  per  mile 30,526  33>974  n«3 

Stock  per  mile 30,153  3$>574  27.8 

Capital  cost  of  road  per  mile .  62,753  75>9O5  20.9 

The  growth  in  these  eleven  years  is  small,  so  far  as  mileage  is 
concerned,  averaging  but  2>^  per  cent,  per  annum  of  1897  figures, 
as  shown  by  the  foregoing  figures.  But  the  following  summaries  are 
shown  by  the  reports: 

Inc. 
1897.  1909.  P.C. 

Gross  earnings  $1,132,866,626  $2,513,212,763  121.8 

Operating  expenses 790,074,596  1,661,059,483  110.2 


Net  earnings $342,792,030  $852,153,280  148.6 

Op.  ex.,  per  cent,  of  gross. . .  69.74  66.09  *5-3 

Gross  per  mile $6,228  $10,566  69.6 

Operating  expenses  per  mile .  $4,344  $5,984  37-7 


Net  per  mile $1,884  $3,582       90.1 

The  gain  in  gross  earnings  per  mile  of  almost  70  per  cent,  is 
3J/2  times  as  great  as  the  increase  in  capital  cost  per  mile,  and  the 
gain  in  net  per  mile  is  almost  4^2  times  as  much.  Moreover,  the 
striking  fact  appears  that  in  1909  the  operating  cost  was  only  a  little 
over  66  per  cent,  of  gross,  as  against  almost  70  per  cent,  of  gross  in 
1897,  although  the  period  includes  the  entire  rise  in  commodity  prices, 
of  which  so  much  has  been  heard  in  the  past  year  or  two.  If  we  add 
to  the  1909  operating  expenses  a  sum  of  $100,000,000  to  represent 
the  increased  wage  bill  claimed  but  not  shown  by  the  railroads,  we  find 
that  upon  this  basis  the  operating  expenses  ratio  in  1909  would  be 
almost  exactly  70  per  cent.,  or  practically  the  same  as  in  1897. 

How  is  it  that  the  railroads  can  make  such  a  showing  as  this 
if  they  are  suffering  from  a  great  increase  in  the  cost  of  doing  busi- 
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ness,  resulting  from  the  rise  in  price  of  material  and  labor  entering 
into  transportation?  The  answer  to  this  question  appears  in  the  an- 
nexed table,  showing  the  manner  in  which  business  was  handled: 

Inc. 
1897.  1909.          P.C. 

Passengers  carried 504,106,205          924,421,638       83.3 

Passenger  revenue $253>557>936       $578>243>6oi     128.0 

Passengers  one  mile 12,494,958,000     29,896,142,000     139.2 

Passenger  train  (miles) 342,464,408          519,262,551       51.7 

Passenger  train  (mile)  rev..  $0.7404  $1.1136       50.4 

Passengers  per  train 36.49  57.57       57.7 

Passenger  mile  revenue 2.O29C.  I.934C.       *4-7 

Average  journey  (miles) ....  24.78  32-34       3°-4 

Tons  carried 788,385,448       1,635,215,800     107.4 

Ton  miles   97,842,569,000  227,198,932,000     132.1 

Revenue   $780,351,936     $1,720,863,413     120.5 

Freight  train  (miles) .......       500,326,372          589,309,266       17.8 

Freight  train  (mile)  rev $I-5777  $2.9201       85.0 

Ton  mile  revenue 0.797^  °-757c-       *5-1 

Train  load  (ton) 195-56  385-53       97-1 

No.  hauls  (miles) 124.22  138.94       n.8 

If  the  passenger-mile  revenue  and  the  ton-mile  revenue  are  taken 
as  a  rough  measure  of  rates,  it  is  clear  that  there  has  not  been,  as  the 
railroads  claim,  any  appreciable  decline  in  the  period  shown  above. 
On  the  other  hand,  it  is  clear  from  the  increases  in  the  passenger  train- 
mile  revenue  and  the  freight  train-mile  revenue  of  50.4  per  cent,  and 
85  per  cent.,  respectively,  that  the  profits  of  the  railroads  have  in- 
creased enormously. 

How  were  profits  increased?  A  railroad  pays  for  train  mileage 
and  gets  paid  for  the  number  of  passengers  and  tons  of  freight  hauled 
one  mile.  The  difference  between  the  two  items  is  profit.  Between 
1897  an<3  I9®9  the  number  of  passengers  and  tons  of  freight  hauled 
one  mile  increased  139.2  per  cent,  and  132.1  per  cent.,  respectively. 
That  represents  income.  During  the  same  period  passenger  and 
freight  train  miles,  representing  expenses,  increased  only  51.7  per 
cent,  and  17.8  per  cent.,  respectively.  That  is  why  profits  represented 
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by  passenger  and  freight  train-mile  revenue  increased  50.4  per  cent, 
and  85  per  cent.,  respectively. 

The  secret  is  found  in  the  fact,  as  shown  in  the  foregoing  table, 
that  in  1909  the  railroads  carried  on  each  train  57  per  cent,  more  pas- 
sengers, and  97  per  cent,  more  freight,  than  in  1897. 

Between  1887  and  1897  the  number  of  tons  of  freight  hauled  in 
each  train  only  increased  from  156.16  to  195.56;  that  is,  39.40  tons, 
or  25.2  per  cent.  Between  1897  and  1909,  the  "pay-load"  increased 
189.97  tons,  or  97.1  per  cent. 

The  following  is  a  concise  statement  of  the  showing  made  by  the 
foregoing  figures  for  the  ten  years  from  1897  to  1907: 

Fixed  charges  of  railroads,  including  taxes,  interest  and  main- 
tenance of  the  properties,  as  well  as  the  minimum  wages  and  salaries 
essential  to  continuing  the  business,  amounted  to  two-thirds  of  the 
total  expenses  of  the  railroad  business.  But  these  charges,  while  they 
increase,  do  not  increase  in  proportion  to  the  increased  business  done ; 
that  is  to  say,  with  the  "density  of  traffic."  While  within  ten  years, 
wages  increased  25  per  cent.,  railway  mileage  25  per  cent.,  and  total 
expense  of  the  business  106  per  cent.,  passenger  business  has  increased 
126  per  cent,  and  freight  business  149  per  cent.  The  net  result  has 
been  a  great  increase  in  net  earnings,  amounting  for  all  the  roads  to 
453  Per  cent.  With  this  increase  in  net  earnings  there  was  an  increase 
in  dividends  paid  of  253  per  cent.  The  balance  of  the  increase  was 
devoted  to  permanent  betterments  and  thus  was  added  to  the  private 
property  of  the  corporations,  and  became  the  basis  of  new  capitaliza- 
tion and  issues  of  stock.  Much  of  the  new  stock  became  a  privileged 
investment  for  their  stockholders  at  valuable  concessions,  or  was  given 
away  to  them  in  the  form  of  stock  dividends. 

Railroad  men  admit  that  increased  operating  efficiency  has  largely 
offset  the  increased  cost  of  labor  and  material,  but  they  argue  that  the 
increase  in  operating  cost  has  simply  been  transferred  from  operating 
expenses  to  interest  account;  that  is,  in  the  carrying  cost  of  money 
raised  to  make  improvements.  The  increase  in  the  capital  cost  per 
mile  of  road  shown  in  the  foregoing  table,  however,  refutes  that 
argument. 

What  is  a  high  and  what  a  low  rate  is  not  a  mere  matter  of 
opinion.  And  yet  it  is  safe  to  say  that  any  rate  is  too  high  which 
gives  the  carrier  too  much  of  the  margin  of  profit  between  produc- 
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tion  and  sale,  a  margin  which  must  be  divided  between  producer, 
carrier  and  one  or  more  intermediaries.  And  any  schedule  or  sys- 
tem of  rates  is  too  high  which  produces  in  any  one  year  a  large  sur- 
plus to  pay  dividends  on  watered  stock  or  to  be  laid  out  in  the  same 
year  in  additions  and  permanent  improvements.  To  merely  say  that 
rates  on  a  given  kind  or  class  of  goods,  or  on  a  given  commodity  are 
too  low,  or  that  they  do  not  yield  enough  revenue  to  suitably  com- 
pensate for  the  service  proves  nothing.  Nor  would  proof  that  the 
service  actually  cost  more  than  the  rate  necessarily  justify  an  increase 
of  a  particular  rate.  There  is  ample  evidence  in  this  record  that 
many  services  of  carriers  are  performed  at  rates  which  do  not  equal 
the  cost.  That  is  proven  with  respect  to  coal  from  certain  sections. 
It  is  proven  with  respect  to  sugar  from  the  East  to  the  West.  But 
in  these  cases,  especially  as  to  sugar,  it  is  economical  to  carry  it  even 
at  a  slight  loss  or  at  no  profit,  in  order  to  save  a  still  greater  loss  which 
would  result  from  hauling  thousands  of  empty  cars  over  long  dis- 
tances. It  is  true  as  to  business  done  between  most  of  the  small  sta- 
tions in  the  country,  especially  if  near  together.  And  it  is  sound 
railroad  policy  to  carry  all  such  freight,  though  at  less  than  actual 
outlay,  because  it  is  better  to  keep  their  cars  loaded  even  at  the  rates 
charged  than  either  to  have  them  idle  or  haul  them  empty.  So  evi- 
dence tending  to  prove  that  any  single  rate  produces  less  revenue 
than  the  outlay  to  have  the  service  performed  could  not  be  accepted 
as  sufficient  evidence  that  such  rate  is  confiscatory  or  even  uneco- 
nomical. 

No  doubt  there  are  a  hundred  small  stations  on  the  lines  of  any 
of  the  great  railway  systems  between  which  and  other  small  stations 
on  the  same  line  there  is  not  sufficient  traffic  to  pay  for  stopping  the 
trains  to  take  up  and  put  off  the  freight.  Suppose,  for  instance,  be- 
tween station  A  and  station  B  a  barrel  of  apples  worth,  we  will  say, 
two  dollars  is  to  be  shipped,  and  it  costs  five  dollars  for  each  of  the 
two  stops  of  the  train,  one  to  load  and  the  other  to  unload.  There 
is  not  a  railroad  in  the  country  which  would  think  of  charging  more 
than  a  dollar  and  fifty  cents  for  that  service  over  a  distance  of  a 
hundred  miles  or  less.  And  no  carrier  ever  thinks  of  charging  any- 
where near  the  cost  of  such  petty  traffic,  and  if  they  did  this  Com- 
mission would  set  it  aside  on  complaint  as  being  unreasonably  high. 
So  that  as  for  any  particular  rate  which  has  been  increased,  the  evi- 
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dence^  introduced  by  the  carriers  leaves  the  Commission  groping  ab- 
solutely in  the  dark.  What  then  is  the  duty  of  the  Commission  in 
the  absence  of  evidence?  Note  that  this  burden  of  proof  provision 
calls  for  evidence — not  conclusions  of  witnesses  as  to  ultimate  facts, 
but  probative  facts. 

Witness  Maxwell  says  it  is  the  policy  of  the  railroads  to  develop 
the  Western  trade  of  Eastern  business  houses  in  order  that  the  rail- 
roads may  have  loaded  cars  both  ways.  It  seems  that  it  is  no  trouble 
to  get  loaded  cars  Eastward.  So  they  will  suffer  no  inconvenience. 
They  don't  care  for  the  burden  on  the  consumer.  Maxwell  says  that 
the  increased  revenue  is  needed  for  developing  facilities  and  for 
straight  out  maintenance.  (Where  are  the  owners?  Are  they  under 
no  obligation  to  improve  the  property  ? )  Witness  Daly  testified 
(p.  1051)  that  the  18  cents  per  hundred  on  sugar  is  too  low,  that 
that  rate  was  discussed  as  well  as  the  others  at  the  meeting  of  the 
Trunk  Line  Association,  but  it  was  not  raised.  He  (p.  1051-2)  sets 
forth  the  railroad  policy  with  respect  to  sugar  and  shows  indifference 
to  Western  sugar  interests. 

Mr.  Cook,  Traffic  Manager  of  the  Erie  Railroad,  placed  in  the 
record  a  sample  itemization  of  a  carload  of  miscellaneous  merchan- 
dise from  Binghamton,  N.  Y.,  to  another  point  fifty  miles  distant. 
The  freight  charge  on  some  of  the  packages  was  as  low  as  one  cent. 
But  the  aggregate  for  the  carload  of  10,000  pounds  was  over  fifteen 
dollars.  Now  that  car  moved  in  a  train  of  probably  thirty  cars.  It 
may  have  contained  much  other  freight  routed  for  long  distances, 
paying  local  rates,  that  were  unquestionably  remunerative.  But  let 
us  suppose  there  were  thirty  cars  all  moving  between  these  two  points. 
Each  at  $15  would  aggregate  $450.  It  cannot  be  disputed  that  con- 
siderable profit  was  realized  from  such  a  service,  beyond  a  propor- 
tionate part  of  interest  on  capital,  wear  and  tear  of  machinery,  cler- 
ical hire,  and  wages  of  labor  for  loading  and  unloading.  With  ref- 
erence to  the  illustration  of  Mr.  Cook,  it  may  also  be  said  that  the 
annoyances  of  handling  innumerable  small  shipments  are  incident  to 
all  establishments  doing  a  large  miscellaneous  business.  There  may 
be  a  thousand  in  a  day  in  which  there  is  not  sufficient  profit  to  pay 
for  trouble  and  expense  of  handling,  but  these  are  all  lumped  in 
with  larger  and  more  profitable  sales,  so  that  altogether  a  substantial 
profit  is  shown.  And  even  if  the  business  were  confined  to  the  small 
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transactions  and  there  were  a  sufficient  number  of  them  the  business 
would  be  very  profitable. 

Mr.  Maxwell,  Traffic  Manager  of  the  Wabash  Road,  testified 
September  14,  at  New  York,  that  the  commodities  upon  which  to  in- 
crease rates  were  selected  with  a  view  solely  to  place  the  burden  where 
it  could  be  most  easily  borne  and  that  the  sole  incentive  of  the  car- 
riers was  to  increase  revenues.  The  same  witness  testifies  on  ques- 
tions whether  "ton  mileage"  has  increased  or  decreased.  He  testifies 
broadly  that  the  tendency  of  freight  rates  has  been  downward.  But 
he  bases  it  upon  his  "ton  mileage"  theory. 

Witness  Daly  (p.  1027)  shows  that  the  increases  were  simply 
made  arbitrarily  upon  general  consideration,  and  by  concert. 

The  carriers  have  not  introduced  a  scrap  of  evidence  to  definitely 
show  the  cost  of  transporting  any  particular  class  or  quantity  of 
freight;  and  although  they  have  stated  the  additional  expense  of  an 
increase  of  wages  to  their  employees,  they  have  not  apportioned  any 
part  of  that  expense  to  any  particular  class  of  freight  or  character  of 
service,  except  in  a  most  general  form. 

Now  in  passing  upon  these  proposed  increases  the  Commission 
will  have  before  it  the  existing  rate,  initiated,  established  and  col- 
lected for  some  period,  long  or  short,  by  the  carriers.  It  cannot  be 
presumed  that  they  are  not  to  some  extent  remunerative,  because  the 
operating  returns  at  hand  show  that  they  are.  Not  only  does  the 
statutory  burden  of  proof  rest  upon  the  carrier  to  show  the  justness 
and  reasonableness  of  the  increased  rate,  but  the  rule  previously  es- 
tablished by  the  Commission  imposes  its  burden  of  proof  with  respect 
to  the  prior  rate  which  can  only  be  discharged  by  the  carrier  intro- 
ducing sufficient  competent  evidence  to  convince  the  minds  of  the 
commissioners  that  the  existing  rate,  or  any  intermediate  rate,  ap- 
proaches dangerously  near  the  confiscatory  point.  Not  one,  but  two 
rates  are  before  the  Commission  in  every  instance  of  a  proposed  in- 
crease. With  reference  to  the  pre-existent  rates,  in  this  instance  the 
rates  now  in  force,  the  presumption  applicable  before  the  adoption 
of  the  burden  of  proof  provision  is  still  applicable. 

The  burden  of  proof  provision  affects  the  question  of  proof  in 
still  another  way.  Heretofore  the  Commission  has  held  that  in  pass- 
ing upon  a  rate  it  could  not  be  influenced  by  the  fact  that  the  rate 
was  the  result  of  an  agreement  or  combination  violative  of  the  Anti- 
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Trust  Act.  But  that  ruling,  if  it  ever  was  sound,  cannot  be  adhered 
to  in  the  face  of  this  provision.  When  a  carrier  is  summoned  before 
the  Commission  to  assume  the  burden  of  proof  with  respect  to  an 
increased  rate  it  is  obvious  that  it  cannot  discharge  that  burden 
by  a  showing  of  illegal  conduct,  or  by  a  showing  that  the  rate 
is  just  and  reasonable  according  to  the  concurring  opinions  of 
the  carriers  themselves.  And  when  the  question  is  one  of  finan- 
cial necessity,  or  of  mere  gain,  proof  that  a  uniform  advance  in 
rates  was  brought  about  by  agreement  between  carriers  is  certainly 
relevant  and  material,  because  it  is  inconceivable  that  the  financial 
condition  of  all  the  conspiring  carriers  was  the  same,  or  that  they 
were  all  similarly  affected  by  the  prior  rates,  or  will  be  affected  in 
the  same  degree  by  the  new  rates.  Rather  does  a  reasonable  pre- 
sumption arise  against  them  on  this  score.  Moreover,  an  intention 
to  secure  illegitimate  gain  is  more  naturally  inferable  from  an  illegal 
agreement  than  a  design  to  obtain  an  honest  right.  So  that  while 
proof  of  the  agreement  may  not  be  conclusive  against  the  carriers, 
it  is  certainly  admissible  and  should  be  given  considerable  weight.  It 
certainly  justifies,  if  indeed  it  does  not  demand,  a  strict  enforcement 
of  the  burden  of  proof  provision. 

A  practice  has  been  heretofore  established  of  basing  regulation 
of  rates  upon  the  financial  condition  and  needs  of  the  weakest  and 
worst  managed  of  two  or  more  competing  lines.  Justification  for 
this  is  sought  in  an  unwarranted  theory  that  it  is  incumbent  on  the 
Commission  to  equalize  rates  generally,  and  to  be  governed  in  that 
duty  by  the  necessities  of  the  financially  weakest  line.  That  theory 
finds  no  support  in  legislation  or  in  reason.  This  topic  will  be  re- 
curred to  later. 

SECOND  LEGAL  OBJECTION. 
Absence  of  Poiver  to  Establish  Schedules,  or  Systems  of  Rates. 

The  exact  issue  before  the  Commission  and  the  form  in  which 
it  is  presented  should  not  be  lost  sight  of.  The  orders  suspending 
the  rates  are  things  of  the  past.  They  have  spent  their  force,  and 
the  question  now  before  the  Commission  is  the  justness  and  reason- 
ableness of  certain  freight  rates  filed  by  the  carriers  under  the  statute. 
Being  filed  pursuant  to  statute  they  are  to  become  operative  by  an 
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order  of  the  Commission,  upon  compliance  with  a  legal  condition. 
The  carriers  are  here  endeavoring  to  satisfy  the  condition.  So,  as 
a  preliminary  matter,  these  rate  statutes  are  to  be  declared  valid  or 
invalid  accordingly  as  the  Commission  may  make  a  finding,  in  each 
instance,  affirmatively  or  negatively.  In  case  the  Commission  finds 
adversely  to  the  contentions  of  the  carriers,  then  another,  or  secondary 
question  arises,  namely,  as  to  what  is  the  just  and  reasonable  rate  ? 

The  statute  under  which  this  proceeding  is  being  conducted  does 
not  speak  of  a  body  or  schedule  of  rates;  indeed,  it  does  not  use  the 
plural  at  all,  but  the  singular  throughout.  And,  whatever  else  may 
be  required  by  its  letter  and  spirit,  it  appears  that  it  allows  the  Com- 
mission no  alternative  but  to  make  a  finding,  or  at  least  in  some  way 
pass  separate  judgment,  upon  each  and  every  rate  thus  brought  be- 
fore it.  Of  course  the  Commission  may  investigate  and  receive  evi- 
dence upon  a  hundred,  a  thousand,  or  a  million  rates  at  one  and  the 
same  sitting.  But  the  provision  bearing  upon  evidence  or  proof, — the 
only  provision  in  all  the  interstate  commerce  act  in  any  way  refer- 
ring to  it, — appears  to  unequivocally  require  the  introduction  of  evi- 
dence, or  the  production  of  something  performing  the  office  of  evi- 
dence as  to  each  rate  in  issue. 

The  suspension  provision  confers  a  special  and  limited  power 
upon  a  statutory  tribunal,  and  not  only  must  the  Commission  compel 
a  substantial  compliance  by  the  parties  with  the  condition,  but  its 
power  pursuant  to  it  to  find  these  rates,  or  any  rate,  just  and  reason- 
able cannot  be  exercised  until  there  is  such  compliance.  In  making 
its  finding  in  each  case  it  has  power  bounded  only  by  the  confiscatory 
line  below,  and  the  skies  above,  because  no  remedy  exists  for  a  find- 
ing on  such  a  question  establishing  a  rate  that  is  too  high.  Nor 
could  a  finding  against  these  proposed  rates  and  upholding  existing 
rates,  be  disturbed  unless  such  existing  rates  be  at  or  below  the  con- 
fiscatory point.  And  it  is  respectfully  submitted,  at  this  point,  that 
existing  rates  were  established  by  the  carriers  themselves,  and  their 
reasonableness  and  justness  are  supported  by  a  presumption  which 
the  carriers  have  not  disturbed  or  even  attempted  to  disturb.  And 
thus  it  seems  that  there  is  no  lower  boundary  to  the  jurisdiction;  that 
the  decision  of  the  Commission,  whatever  it  be  on  the  record  as  made 
up,  is  final,  conclusive  and  beyond  review  by  the  courts. 

The  case  of  Cotting  vs.  Stock  Yards  Company  (183  U.  S.  79, 
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103)  is  ample  authority  for  the  proposition  that  a  rate  which  is  in 
fact  reasonable,  and  ordered  by  the  Commission  to  be  adhered  to, 
would  be  valid  and  enforceable  though  it  failed  to  furnish  any  rev- 
enue whatever  out  of  which  dividends  could  be  paid.  And  Coving- 
ton,  etc.,  Co.  v.  Sandford  (164  U.  S.  578)  is  even  stronger  to  the 
same  effect. 

And  in  Cotting  vs.  Stock  Yards  Company,  we  find  the  Court 
using  this  language :  "While  we  have  said  again  and  again  that  one 
volunteering  to  do  such  services  cannot  be  compelled  to  expose  his 
property  to  confiscation,  that  he  cannot  be  compelled  to  submit  its 
use  to  such  rates  as  do  not  pay  expenses  of  the  work,  and  therefore 
create  a  constantly  increasing  debt  which  ultimately  works  its  appro- 
priation, still  is  there  not  force  in  the  suggestion  that,  as  the  State 
may  do  the  work  without  profit,  if  he  voluntarily  undertakes  to  act 
for  the  State,  he  must  submit  to  a  like  determination  as  to  the  para- 
mount interests  of  the  public?"  The  Court  there  distinguished  a 
stock  yards  company  from  railways  and  other  quasi-public  corpo- 
rations, and  therein  found  reasons  for  holding  the  Kansas  statute 
unconstitutional.  But  in  Covington  and  Lexington  Turnp.  Company 
v.  Sandford  (164  U.  S.  578,  596)  the  Court  expresses  itself  very 
clearly  and  explicitly  as  follows :  "When  the  question  arises  whether 
the  legislature  has  exceeded  its  constitutional  power,  in  prescribing 
rates  to  be  charged  by  a  corporation  controlling  a  public  highway, 
stockholders  are  not  the  only  persons  whose  rights  are  to  be  consid- 
ered. The  rights  of  the  public  are  not  to  be  ignored.  It  is  alleged 
here  that  the  rates  prescribed  are  unreasonable  and  unjust  to  the 
company  and  its  stockholders.  But  that  involves  an  inquiry  as  to 
what  is  reasonable  and  just  for  the  public.  //  the  establishing  of  new 
lines  of  transportation  should  cause  a  diminution  in  the  number  of 
those  who  need  to  use  a  turnpike  road,  and,  consequently,  a  diminu- 
tion of  the  tolls  collected,  that  is  not,  in  itself,  a  sufficient  reason  why 
the  corporation  operating  the  road  should  be  allowed  to  maintain 
rates  that  would  be  unjust  to  those  who  must  or  do  use  the  property. 
The  public  cannot  properly  be  subjected  to  unreasonable  rates  in  order 
simply  that  stockholders  may  earn  dividends.  The  legislature  has 
the  authority  in  every  case,  where  its  power  has  not  been  restrained 
by  contract,  to  proceed  upon  the  ground  that  the  public  may  not 
rightfully  be  required  to  submit  to  unreasonable  exactions  for  the  use 


of  a  public  highway  established  and  maintained  under  legislative  au- 
thority. If  a  corporation  cannot  maintain  such  a  highway  and  earn 
dividends  for  stockholders,  it  is  a  misfortune  for  it  and  them  which 
the  constitution  does  not  require  to  be  remedied  by  imposing  unjust 
burdens  upon  the  public."  Here  the  Court  says  positively  and  un- 
equivocally that  neither  the  corporation  nor  the  stockholder  can  com- 
plain because  of  the  entire  destruction  or  deprivation  of  profits  as  a 
result  of  the  construction  of  new  transportation  facilities.  In  other 
words  no  one,  however  much  he  may  be  injured,  can  justly  complain 
when  he  is  struck  down  by  the  onward  march  of  progress.  And  no 
matter  what  may  have  resulted  financially  to  enterprises,  unwisely 
projected  at  first,  such  as  the  Erie,  the  Wabash,  the  Pere  Marquette, 
and  other  struggling  roads,  if  they  may  be  properly  so  designated, 
the  public  are  entitled  to  just  and  reasonable  rates  on  such  of  their 
successful  competitors  as  the  New  York  Central,  Pennsylvania,  North- 
western, and  Burlington.  The  enforcement  of  reasonable  rates  on 
the  last  mentioned  class  of  roads  will  without  peradventure  compel 
reasonable  rates  on  the  first  mentioned  class.  But  if  the  first  men- 
tioned class  cannot  survive  under  the  limitation  to  just  and  reason- 
able rates,  still  the  public  are  entitled  to  just  and  reasonable  rates. 

It  was  in  view  of  the  decisions  above  referred  to  that  the  words 
"fairly  remunerative"  were  stricken  out  of  the  Hepburn  Bill  in  the 
Senate  in  1906,  as  the  record  of  debates  shows.  But  contrary  to 
congressional  intent  as  thus  expressed,  these  words  have  been  by  the 
commission,  in  the  Spokane  case  and  other  cases,  interpolated  by  con- 
struction. 

Another  proposition,  corollary  to  that  just  stated,  is  this:  No 
loss,  whatever  its  form  or  extent,  is  protected  by  the  rule  against 
confiscatory  rates  unless  resulting  directly  from  the  action  of  a  legis- 
lative or  official  body,  though  it  might  be  so  great  as  to  end  in  insol- 
vency. If  in  fixing  reasonable  rates  on  one  road,  another  finds  its 
rate  so  reduced  that  it  cannot  do  business  except  at  a  loss,  that  must 
be  attributed  to  the  operation  of  competition,  and  only  indirectly,  if 
at  all,  to  the  action  of  the  Commission.  The  decision  of  the  Commis- 
sion in  such  a  case  is  invulnerable  as  against  any  constitutional 
objection. 

But  in  the  case  of  what  are  known  as  the  Trunk  Lines,  there  is 
presented  a  striking  and  important  illustration  of  results  flowing  from 
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the  exercise  by  the  Commission  of  its  authority  otherwise  than  as  is 
here  urged  as  the  proper  policy.  The  rates  of  the  Pennsylvania  and 
New  York  Central,  reaching  all  the  important  business  centers  of 
the  West,  have  never  been  questioned  or  investigated  by  the  Com- 
mission simply  because  it  is  considered  entirely  proper  that  the  public 
should  pay  them  considerably  more  for  a  given  service  than  is  paid 
for  the  same  service  to  the  Baltimore  &  Ohio  and  Erie.  Between  all 
the  Trunk  Lines  there  is  a  hard  and  fast  agreement,  and  they  main- 
tain a  central  traffic  bureau  in  New  York  City.  This  organization 
exactly  reverses  the  natural  order  and  substitutes  self-interest  for  the 
interest  and  welfare  of  the  public  which  would  be  best  served  by  the 
unfettered  operation  of  the  law  of  competition.  But  whether  they 
would  be  best  served  or  worse  served  is  not  for  the  railroads  to  deter- 
mine contrary  to  law.  If  economic  laws  were  allowed  to  operate,  the 
lowest  rates  between  the  East  and  West  would  be  those  over  the  most 
natural  and  direct  routes,  that  is  to  say,  over  the  New  York  Central 
and  Pennsylvania,  because  they  have  eliminated  all  difficult  grades 
and  curves,  duplicated  trackage,  acquired  terminal  facilities  and  pro- 
vided superior  equipment  until  they  can  move  a  given  tonnage  over 
a  long  distance  at  less  than  half  what  the  same  would  cost  over  either 
of  the  other  two  roads,  or  over  any  road  possessing  the  same  disad- 
vantages in  comparison. 

By  acting  in  concert  and  presenting  a  comprehensive  system  of 
new  rates  and  refusing  to  introduce  evidence  upon  individual  rates, 
the  carriers  have  invited  the  Commission  to  do  just  what  we  insist 
it  cannot  do.  Besides,  the  proceeding  in  concert  by  the  carriers  re- 
sulting in  putting  in  force  these  schedules,  if  permitted,  would  bring 
about  exactly  the  conditions  which  the  Supreme  Court  in  United 
States  v.  Joint  Traffic  Association  (171  U.  S.  505)  foresaw,  in  case 
the  decision  should  be  such  as  to  allow  the  defendants  to  carry  out 
their  object. 

The  Commission  cannot  legally,  even  if  it  were  otherwise  pos- 
sible, heed  the  suggestion  to  find  or  adopt  a  general  rule  applicable 
to  wholesale  rates.  In  truth  Congress  has,  in  practical  effect,  exerted 
its  power  to  place  a  prohibition  upon  a  general  increase  of  rates, 
owing  to  the  physical  impossibility  of  either  the  carriers  or  the  Com- 
mission doing  the  work  provided  for  them  to  do  within  the  specified 
period. 
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It  is  idle  to  talk  about  any  general  rule  for  ascertaining  the  rea- 
sonable rate  applicable  to  all  roads,  or  even  to  all  those  in  a  given 
territory.  The  difficulty  lies  in  the  great  difference  in  conditions 
affecting  railroad  lines  which  come  more  or  less  in  competition.  In 
the  same  territory  are  lines  of  varying  financial  strength  and  diverse 
conditions  in  relation  to  the  cost  of  operation  and  the  volume  and 
profitableness  of  traffic.  For  instance,  in  Trunk  Line  territory  we 
have  the  Pennsylvania  and  the  Erie.  The  financial  condition  of  the 
Pennsylvania  is  such  that  it  can  refund  its  bonds  at  3  and  3^2  per 
cent.,  and  its  stocks,  though  inflated  and  consisting  largely  of  dupli- 
cations through  absorption  of  subsidiary  lines,  is  far  above  par,  and 
the* company  could  continue  its  6  per  cent,  dividend  rate  without  in- 
creasing rates  and  still  accumulate  large  annual  surpluses.  The  Erie, 
according  to  the  testimony  of  Mr.  Stuart,  its  Vice-President,  has  the 
most  pressing  financial  needs,  pays  no  dividends  on  its  common  stock, 
and  is  under  an  immediate  necessity  of  raising  $13,000,000  for  gen- 
eral improvements.  He  stated  that  a  total  of  $35,000,000  is  required 
to  put  it  in  effective  condition  of  construction  and  equipment.  Now 
such  a  general  advance  of  rates  as  would  save  the  Erie  from  bank- 
ruptcy would  be  adding  exorbitancy  to  what  are  now  exorbitant 
rates  on  its  stronger  competitors;  and  unless  there  were  a  simulta- 
neous and  corresponding  increase  of  their  rates,  an  increase  of  the 
Erie's  rates  would  do  it  more  harm  than  good,  because  of  the  diver- 
sion of  traffic  to  its  rivals. 

There  is  much  evidence  in  the  record  indicating  that  the  car- 
riers will  claim  that  these  increases  were  made  between  them,  acting 
in  concert,  with  a  view,  and  with  the  result,  of  equalizing  inconsistent 
and  discriminatory  rates,  and  that  they  should  be  permitted  to  stand 
for  that  reason.  But  the  uniformity  provided  for  in  the  Interstate 
Commerce  Act  is  uniformity  in  the  treatment  by  each  railroad  of  its 
own  patrons.  The  second  section  prohibits  a  common  carrier  from 
charging  one  person  more  than  another  for  the  same  service.  But  it 
does  not  prohibit  a  carrier  from  charging  one  person  more  or  less 
than  another  railroad  charges  another,  or  even  the  same  person  for 
an  equal  service.  The  third  section  forbids  a  common  carrier  giving 
any  undue  preference  or  advantage  to  any  person  or  locality,  or  kind 
of  traffic,  over  another.  But  this  only  applies  to  the  action  of  a  rail- 
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road  toward  the  people  or  the  places  served  by  it.  And  so,  too,  with 
reference  to  the  long  and  short  haul  provision  in  the  fourth  section. 

The  absolute  uniformity  as  to  rates,  here  contended  for  by  the 
carriers,  is  not  practicable  without  combination,  nor  is  it  desirable 
from  the  standpoint  of  public  interests.  Absolute  uniformity,  ex- 
tending to  every  rate,  from  every  point  on  every  railroad,  means  ab- 
solute consolidation  of  control  and  absolutely  arbitrary  rates,  which 
are  wholly  inconsistent  with  competition,  admitting  in  fact  of  no 
competition.  The  desirable  uniformity  is  that  which  goes  along  with 
competition,  and  supplements  it,  and  secures  its  benefits  to  all  ship- 
pers, without  distinction.  Each  railroad  is  required  to  treat  its  pa- 
trons and  each  locality  served  by  it  with  fairness  and  equality,  with- 
out preference  or  discrimination.  It  cannot  be  required,  however,  to 
serve  its  patrons  no  better,  or  with  less  diligence  and  fidelity,  than 
other  lines  serve  theirs.  Rigid,  cast  iron  rules  of  uniformity  as  be- 
tween railroads  would  constitute  grinding  and  intolerable  monopoly. 
It  would  logically  and  necessarily  prevent  all  competition,  whether  in 
rates  or  service. 

There  are  disputes  and  conflicts  both  of  recent  origin  and  of 
long  standing  covering  particular  rates  claimed  to  discriminate  be- 
tween particular  interests  or  localities.  And  such  disputes  arise  on 
the  increases  which  the  Commission  is  now  considering.  Some  rates 
have  been  increased  which  some  persons  think  should  have  been  held 
at  the  present  figures  or  reduced ;  others  it  is  insisted  should  not  have 
been  increased  without  increasing  still  other  rates.  There  have  been 
in  all  these  instances  allegations  of  discriminations  and  inequalities 
growing  out  of  the  arrangement  of  the  new  schedules.  Now  we  sug- 
gest that  the  present  is  not  the  proper  occasion  for  the  Commission 
to  settle  such  disputes,  that  adjustment,  or  the  equalization  of  rates, 
if  the  Commission  ought  in  any  instance  to  sit  as  an  equalizing  board, 
should  be  deferred  to  be  settled  upon  complaints  to  be  filed  by  the 
parties  considering  themselves  aggrieved.  Indeed  the  Commission 
has  no  power  in  this  proceeding  or  otherwise  to  initiate  the  increase 
of  a  rate;  and  since  there  could  be  no  just  fact  or  legal  adjustment 
or  equalization  without  increasing  certain  rates  not  in  issue  that  argu- 
ment in  support  of  these  increases  is  fully  answered  and  need  not 
be  further  noticed. 

The  wording  of  this  suspension  provision  is  far  from  perfect. 
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After  the  Commission  has  instituted  the  proceeding,  here  designated 
as  a  "hearing,"  it  leaves  nothing  to  the  discretion  of  the  Commission 
as  to  a  disposal  of  the  issue.  The  words  covering  the  final  disposi- 
tion of  the  matter  are:  "and  after  full  hearing,  whether  completed 
before  or  after  the  rate  .  .  .  goes  into  effect,  the  Commission  may 
make  such  order  in  reference  to  such  rate  ...  as  would  be  proper 
in  a  proceeding  initiated  after  the  rate  .  .  .  had  become  effective." 
Now  under  the  very  proper  practice  established  by  the  Commission, 
prior  to  the  last  amendments,  there  are  just  two  kinds  of  orders  that 
can  be  made  upon  the  examination  of  a  rate,  one  fixing  a  new  rate, 
the  other  dismissing  the  complaint.  But  under  this  new  provision  a 
dismissal  would  contravene  the  words  of  this  provision  requiring 
affirmative  action  by  the  Commission,  and  would  also  directly  con- 
travene the  legislative  intent  in  enacting  the  burden  of  proof  pro- 
vision. A  construction  giving  power  to  dismiss  for  non-production 
of  evidence  would  give  a  party  in  default  all  the  benefits  of  a  default 
judgment  against  a  party  not  in  default.  And  since,  as  just  shown, 
a  dismissal  of  this  proceeding  is  not  permissible,  the  Commission 
must  either  upon  some  evidence  brought  before  it,  or  upon  presump- 
tion, declare  the  just  and  reasonable  rate  to  be  thereafter  charged, 
we  come  at  once  to  the  question  of  what,  for  present  purposes,  that 
rate  is.  Though  no  evidence,  properly  so  designated,  has  been  of- 
fered on  that  subject,  yet  the  existing  rates  are  on  file.  These  may 
be  considered  as  in  evidence,  and  in  fact  have  been  frequently  re- 
ferred to  by  witnesses  and  counsel.  The  presumption  existing  in 
favor  of  their  justness  and  reasonableness  naturally  and  legally  arises, 
sufficient  to  support  an  order  based  thereon. 

A  question  may  arise  as  to  whether,  in  case  of  the  present  rates 
being  attacked  hereafter  as  being  too  high,  a  party  or  the  Commis- 
sion would  be  barred  or  estopped  by  a  plea  of  res  adjudicate,  by  such 
an  order  as  is  here  suggested.  Since  the  two  proceedings,  that  of 
hearing  and  decision  on  suspension,  and  that  of  hearing  and  decision 
on  attack  of  an  existing  effective  rate,  are  distinct,  there  would  ap- 
pear no  cause  for  fear  on  that  score,  even  if  any  rule  of  estoppel  or 
res  adjudicata  were  ever  recognized  with  respect  to  orders  of  the 
Commission. 

There  appears  to  be  an  obvious  and  fatal  objection  to  the  Com- 
mission finding  any  system  of  rates  other  than  that  now  in  force  to 
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be  a  just  and  reasonable  body  of  rates,  either  with  or  without  evi- 
denced Congress  has  conferred  the  rate-making  power  upon  the 
Commission  in  only  one  specific  form,  and  the  Congressional  Record 
is  full  of  evidence,  in  the  form  of  protests  and  votes,  against  any  in- 
tention that  the  Commission  should  exercise  the  broad  rate-making 
power,  or  any  power  equivalent  to  it.  A  large  number  of  such  ob- 
jections by  the  Chairman  and  other  members  of  the  Committee  on 
Interstate  Commerce  of  the  Senate  can  be  found  in  the  discussion 
not  only  of  this  very  provision,  but  of  others.  They  are  found  where 
the  discussion  involved  this  same  suspension  clause  which  was  for- 
merly part  of  Section  7,  authorizing  traffic  agreements,  and  again 
where  it  was  adopted  in  its  present  form  as  part  of  Section  9  of  the 
Senate  bill.  And  if  the  carriers  insist  upon  the  exercise  of  such 
power  in  this  instance  they  are  at  war  with  the  records  they  have 
made  on  every  occasion  when  amendments  were  proposed  to  the  In- 
terstate Commerce  Act  intended  to  increase  the  power  of  the  Com- 
mission herein. 

i 

There  were  two  principal  reasons  why  so  broad  a  power  was 
withheld  from  the  Commission.  The  first  was  the  objections  by 
and  on  behalf  of  the  railroads  themselves,  claiming  the  right  to  in- 
itiate all  rates,  and  objecting  to  the  only  function  which,  as  they  as- 
serted, rendered  their  property  of  any  value  being  thus  taken  from 
them  and  conferred  upon  a  governmental  agency.  The  second  was 
constitutional.  It  was  very  correctly  argued  that  if  the  Commission 
can  adopt  and  put  rates  in  force  by  wholesale  for  one  company,  it 
can  do  so  at  once  for  all,  which  is  not  merely  applying  a  statute  to 
facts,  but  the  exercise  of  outright  legislative  functions.  The  sound 
legal  theory  is  that  when  a  single  rate  is  complained  against  or  ex- 
amined by  the  Commission  there  is  thus  presented  before  it  a  definite 
proposition.  It  can  then  consider  the  value  and  other  conditions  of 
the  particular  kind  of  personal  property  affected  by  the  rate,  and 
may  also  consider  that  rate  in  its  relation  to  other  rates  of  the  same 
carrier,  if  not  in  dispute.  But  when  it  comes  to  fixing  a  schedule  of 
rates,  the  Commission  embarks  upon  an  inquiry  into  matters  of  gen- 
eral expediency  and  public  policy,  in  addition  to  such  as  are  of  private 
corporate  interest.  It  considers  the  welfare  of  large  classes  of  per- 
sons and  whole  sections  of  the  country  as  aggregations  and  not  as 
individuals  having  peculiar  interests  in  separate  rates.  These  func- 
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tions  pertain  to  legislation  rather  than  administration.  Upon  this 
ground,  even  if  any  definition,  measure,  or  standard  of  the  reason- 
able rate  could  be  found  applicable  to  wholesale  rates,  the  objection 
just  made  would  still  arise.  A  judge  having  discretion  to  inflict  pun- 
ishment from  a  fine  to  a  long  term  of  imprisonment  may  safely  and 
legally  exercise  it  in  each  case  brought  before  him.  But  no  judge 
has  jurisdiction  to  pass  a  uniform  judgment  at  once  upon  all  the 
prisoners  that  are  in  court  without  first  separately  trying  each  person 
charged  with  an  offense.  A  court  proceeding  to  try  all  at  once  and 
impose  a  general  sentence  upon  them  would  be  usurping  a  power 
which  is  legislative. 

OBJECTIONS   ON   GROUNDS   OF   PUBLIC  JUSTICE  AND 

EXPEDIENCY. 

This  objection  necessarily  leads  to  comprehensive  discussion, 
necessitated  largely  by  the  action  of  representatives  of  the  carriers 
in  bringing  forward  for  the  consideration  of  the  Commission  several 
matters  having  only  a  remote  bearing  on  the  issues. 

Here,  as  is  usually  the  case  in  contests  affecting  railroad  rates, 
the  whole  subject  is  mystified  by  recitals  of  the  magnitude  of  rail- 
road business  and  past  achievements  of  the  railroads. 

Though  the  statement  may  find  little  popular  response,  it  is  none 
the  less  true,  that  railroad  construction  and  exploitation  in  this  coun- 
try have  gone  far  ahead  of  necessity.  It  would  have  been  far  better 
for  the  people  as  a  whole  if  fewer  miles  of  railroads  had  been  con- 
structed up  to  the  present  time,  unless,  perhaps,  the  lines  had  been 
run  more  with  a  view  to  permanent  general  good,  and  less  with  a 
view  to  immediate  private  profit.  The  project  of  penetrating  a  re- 
mote section,  developing  it,  making  homes  for  the  landless  and  mar- 
kets for  merchants  is  so  seductive,  that  an  argument  that  we  would 
be  better  off  as  a  nation  to-day  with  less  transportation  facilities,  less 
business  and  less  population, — in  short,  less  of  that  dazzling  intangible 
known  as  prosperity, — would  probably  meet  a  cold  reception  in  many 
sections.  Nevertheless,  the  fact  remains  that  there  is  no  just  pro- 
portion in  the  provision  of  railroad  facilities,  nor  any  distribution 
of  them  with  a  view  to  the  greater  general  interest.  Many  lines  were 
built  into  and  through  sections  years  and  decades  before  there  was 
any  need  for  them,  and  in  some  instances  where  there  never  will  be 
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enough  freight  and  passengers  to  pay  cost  of  operation,  much  less 
to  restore  the  cost  of  construction  and  equipment.  Many  of  the  roads 
were  projected  and  built  without  any  expectation  on  the  part  of  the 
promoters  and  builders  that  they  would  ever  become  profitable  as 
operated  enterprises.  In  such  cases,  the  object  in  laying  them  out 
and  financing  them  was  the  creation  of  opportunities  to  manipulate 
their  securities  and  defraud  investors.  Railroads  were  not  constructed 
merely  where  required,  or  where  a  fair  prospect  upon  returns  existed. 
There  was  a  large  and  safe  profit  in  the  actual  building  of  the  road. 
Not  only  were  profitless  single  lines  laid,  but  often  two  or  more  were 
built  where  one  would  have  more  than  sufficed  for  many  years  to 
come.  For  the  thirty  years  following  the  close  of  the  Civil  War,  this 
popular  craze  for  railroad  building  led  to  an  over-production,  from 
some  phases  of  which  we  are  still  acutely  suffering.  It  is  well  known 
that,  if  it  were  not  for  occasional  congestion  and  confusion  at  im- 
portant terminal  and  transfer  points,  the  business  of  the  country 
could  be  done  with  one-half  the  carrying  capacity  of  our  railroads, 
and,  on  many  of  the  short  local  and  branch  lines,  with  one-fourth, 
or  less.  Not  only  is  the  excess  found  outside,  but  inside  trunk  line 
or  central  territory.  There  are  no  less  than  twenty  feasible  ways 
of  reaching  Chicago  from  New  York  by  rail.  With  half  the  num- 
ber, the  public  would  be  better  and  more  economically  served.  The 
same  is  true,  in  greater  degree,  between  Chicago  and  St.  Louis,  and 
between  Chicago  and  other  Western  cities.  Any  one  traveling  over  the 
country  sees  long  passenger  trains  with  but  few  passengers  and  thou- 
sands of  idle  freight  cars.  And  we  are  told  by  railroad  officials  of 
important  commodities  such  as  sugar  and  coal  being  carried  at  un- 
remunerative  rates  to  avoid  the  necessity  of  hauling  empty  cars. 

One  result  of  this  ill-advised,  uncontrolled  and  haphazard  rail- 
road development  has  been  high  local,  or  monopoly,  rates  with  poor 
service.  Another  was  dishonest  manipulation  of  stocks  and  bonds, 
with  enormous  capitalizations.  The  latter  evil  is  not  peculiar  to  a 
few  companies.  It  is  found  in  all.  The  reason  we  do  not  observe 
it  so  much  in  the  great  dominating  systems  is  that  they  have  suc- 
ceeded so  well  in  piling  up  vast  surpluses  which  they  have  turned 
to  good  account  in  extensions,  improvements  and  new  equipments, 
and  are  furnishing  service  so  satisfactory  that  their  inside  financial 
histories  are  obscured  or  forgotten. 
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Without  attempting  to  go  into  overcapitalization  extensively,  or 
professing  ability  to  shed  new  light  on  the  subject,  it  is  obviously 
proper,  in  order  to  complete  our  line  of  argument,  to  call  attention 
to  the  history  of  some  of  the  securities  upon  which  the  carriers  now 
insist  they  are  entitled  to  receive  large  profits  in  the  form  of  divi- 
dends. "It  is  generally  conceded,"  said  Van  Oss,  one  of  the  fairest 
and  ablest  writers  on  the  subject,  in  American  Railroads  as  Invest- 
ments, published  in  1893,  "that  the  New  York  Central,  Erie  and 
Reading  Companies,  between  them,  have  water  to  the  amount  of  at 
least  $200,000,000,  while  some,  Mr.  J.  F.  Hudson,  for  instance, 
estimated  it  at  $300,000,000  out  of  an  aggregate  capitalization  of 
$500,000,000;  and  from  this  we  may  infer  how  much  water  the  en- 
tire system  contains."  And  with  respect  to  the  extent  to  which  water- 
ing of  stock  has  been  carried  on,  and  the  degree  in  which  the  process 
was  applied,  we  find  some  interesting  details  in  Poor's  Manual  for 
1884,  an  authority  never  accused  of  unfriendliness  to  the  railroads. 
In  that  year  Mr.  Henry  V.  Poor,  the  editor,  wrote:  "The  increase 
of  share  capital  and  indebtedness  of  all  companies  for  the  three  years 
ending  December  31,  1883,  was  $2,093,433,054,  the  cost  of  the  new 
mileage  as  represented  by  share  capital  and  debt  being  about  $70,000 
per  mile.  The  increase  in  the  three  years  of  the  funded  debts  of  all 
the  companies  was  $924,165,440;  of  their  floating  debts,  $169,880,- 
406;  of  the  two,  $1,094,045,846.  It  is  not  probable  that  the  cost 
of  the  mileage  constructed  in  the  three  years  equalled  the  increase 
of  funded  and  floating  debts  by  at  least  the  sum  of  $2,000,000,000. 
The  cost  of  the  mileage  constructed  certainly  did  not  exceed  $30,000 
to  the  mile.  The  whole  increase  of  the  share  capital,  $999,387,208, 
and  a  portion  of  the  funded  debt,  was  in  excess  of  cost  of  construc- 
tion. It  will  be  seen  by  a  statement  hereto  annexed  that  stocks  and 
bonds  to  the  amount  of  $530,132,000  were  listed  at  the  New  York 
Stock  Exchange  in  1883.  The  amount  of  stocks  and  bonds  listed 
was  equivalent  to  about  $80,000  per  mile  of  new  road  built  during 
the  year." 

Mr.  Van  Oss  says  in  reference  to  Poor's  estimate:  "From  this 
we  may  infer  that  the  average  cost  of  American  railways  in  1883 
was  about  $30,000  per  mile;  and  if,  on  account  of  subsequent  bet- 
terments we  make  a  further  allowance  of  $10,000,  we  find  that  to-day 
the  total  capitalization  ought  to  be  $6,840,000  for  171,000  miles, 
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whereas  it  actually  reaches  $10,122,500,000.  This  estimate,  how- 
ever, is  in  favor  of  the  railways,  for  Mr.  Poor,  in  his  Manual  for 
1884,  further  says  that  the  bona  fide  investment  in  railways  prob- 
ably does  not  exceed  the  aggregate  of  their  floating  and  funded  debts, 
and  if  this  holds  good  to-day  there  would  be,  not  as  I  presumed  above, 
$3,282,000,000  of  water,  but  $4,640,000,000." 

The  importance  from  the  standpoint  of  the  public  of  not  over- 
looking, upon  such  an  occasion  as  this,  the  inflations  of  capitalization 
accomplished  by  the  process  of  stock  watering  is  made  clear  by  the 
same  author,  speaking  from  the  standpoint  of  the  investor.  He  says 
(p-  *39)  :  "But  not  only  is  water  no  longer  to  the  detriment  of  in- 
vestors; it  is  positively  to  their  benefit.  All  that  has  been  said  to  the 
contrary  notwithstanding,  water  emphatically  begets  a  desire  on  the 
part  of  railway  managers  to  charge  such  rates  as  will  pay  returns 
upon  fictitious  capital.  Whether  railways  will  succeed  in  all  cases  is 
an  open  question;  that  they  have  succeeded  in  many  is  beyond  dis- 
pute. The  New  York  Central,  the  Chicago  and  Northwestern,  and 
many  other  companies  pay  good  dividends  upon  largely  inflated  stock. 
The  St.  Paul,  the  Northern  Pacific,  and  many  others  are  trying,  too. 
Now  let  us  suppose  there  were  no  'water/  Then  the  companies,  with 
the  same  earnings,  would  pay  enormous  returns,  probably  an  average 
of  ten  per  cent.,  or  even  more.  Would  the  nation  with  its  never- 
ceasing  complaints  of  rates — would  the  State  legislatures  which  re- 
duce transportation  charges  as  soon  as  returns  upon  capital  exceed  a 
moderate  figure  permit  a  return  of  ten  per  cent,  to  be  paid  upon  rail- 
way capital  ?  Surely  not.  Everybody  may  see  through  such  a  device 
as  watering  stock  to  conceal  profits,  but  it  nevertheless  affects  its 
object." 

But  the  public  and  some  who  have  spoken  authoritatively  on 
the  subject  have  erred  in  favor  of  the  railroads  in  estimating  the 
degree  to  which  the  addition  of  fictitious  capitalization  increases  profits 
or  expands  the  percentage  of  nominal  dividends  to  actual  investment. 
If  a  stockholder  buys  a  share  of  the  par  value  of  $100  at  $50,  on 
which  he  receives  four  per  cent,  in  dividends,  the  four  is  really  eight 
upon  the  investment.  But  if  now,  without  any  further  investment, 
that  $IOQ  of  capital  be  made  $200,  by  means  of  a  100  per  cent,  stock 
dividend,  his  four  per  cent,  becomes  not  merely  eight  per  cent,  or 
twelve  per  cent.,  but  sixteen  per  cent,  upon  the  investment. 
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The  Erie  Railroad  presents  a  strong  illustration  among  the  many 
that  could  be  given  of  building  a  railroad  before  the  sections  to  be 
served  by  it  were  ready  for  it,  of  the  artificial  projection  of  towns 
and  rural  communities,  of  enormous  losses  replaced  by  vast  issues  of 
watered  stock,  much  of  it  fraudulent  and  spurious.  It  is  also  a  strik- 
ing illustration  of  the  injustice  and  fallacy  of  the  theory  that  such  a 
general  adjustment  of  rates  should  be  made  as  will  enable  that  and 
other  ill-contrived,  recklessly  financed  and  dishonestly  built  enter- 
prises to  keep  their  heads  above  water.  The  main  line  of  the  Erie 
neither  followed  an  established  trade  route  nor  valley  of  important 
rivers;  it  was  cut  diagonally  through  the  State  of  New  York,  going 
from  the  mouth  of  the  Hudson  to  the  head  of  Lake  Erie  in  as  straight 
a  line  as  the  hills  obstructing  its  path  would  permit.  The  route  in- 
volved steep  gradients  rendering  the  cheap  movement  of  freights 
an  impossibility,  while  local  traffic  was  almost  totally  lacking.  To 
neutralize  these  drawbacks  the  expenditure  of  vast  sums,  and  the 
flotation  and  sale  of  large  issues  of  stocks  and  bonds  was  absolutely 
necessary.  But  the  promoters  of  the  Erie  did  not  stop  at  the  neces- 
sities of  the  case.  In  a  contest  for  control,  soon  after  it  was  crudely 
built,  $78,000,000  of  stock  was  issued  over  night  without  the  pay- 
ment of  a  dollar,  and  to-day  forms  part  of  its  capitalization,  aggre- 
gating $170,000  per  mile.  That  cities  and  towns  and  large  indus- 
tries have  arisen  along  its  lines  does  not  alter  the  facts  of  history, 
or  their  bearing  upon  the  question  now  pending.  Viewed  from  a 
broad  national  standpoint,  it  is  easily  seen  that  it  would  have  been 
much  better  if  population,  production  and  development  had  preceded 
the  construction  of  the  railroad,  or  if  they  had  been  gradually  ex- 
tended together  responding  to  mutual  needs,  the  railroad  meantime 
confining  itself  to  local  traffic.  The  immediate  and  original  bene- 
ficiaries of  the  Erie  frauds  have  gone  hence,  nor  would  it  serve  any 
useful  purpose  to  cast  reflections  upon  their  successors  in  interest. 
But  all  of  its  stocks,  not  held  by  the  latter  for  purposes  of  control, 
are  outstanding  in  the  hands  of  speculators.  It  may  be  safely  as- 
sumed that  such  a  thing  as  a  purchase  of  Erie  common  stock  for 
income  investment  would  be  an  absurdity  on  its  face. 

The  history  and  relation  to  the  public  of  the  Erie  is  also  that 
of  many  less  extensive  railroads  and  of  several  extensive  systems. 
It  is  the  same  with  the  Baltimore  and  Ohio,  especially  from  the  in- 
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ception  of  the  project  of  extending  it  from  Harper's  Ferry  West- 
ward. "  It  is  true  of  the  Wabash,  of  the  Rock  Island,  since  the  be- 
ginning of  its  expansion  into  a  system,  and  it  is  true  of  nearly  all 
the  trans-Missouri  lines.  There  is  much  reason  for  saying,  and 
strong  arguments  could  be  adduced  in  support  of  the  proposition, 
that  they  were  prematurely,  in  addition  to  being  recklessly  constructed 
and  financed. 

Along  in  the  eighties  the  Baltimore  and  Ohio  enterprise  was 
treated  to  a  series  of  experiments  in  rotten  finance.  Every  expendi- 
ture for  buildings,  rails,  ties,  rolling  stock  and  betterments,  instead 
of  being  charged  against  revenues  as  cost  of  maintenance,  was  en- 
tered in  the  surplus  account.  On  that  false  showing  a  large  issue  of 
bonds  was  floated  in  England.  Subsequently  along  about  1894,  the 
English  bondholders  took  it  into  their  heads  to  inquire  into  the  sur- 
plus account  and  found  that  it  consisted  almost  entirely  of  the  items 
above  mentioned,  and  that  none  of  the  property  they  represented  was 
visible  in  any  useful  form  except  a  few  antiquated  freight  cars  and 
engines.  About  that  time  the  stock  was  zero  and  the  bonds  were  not 
rated  much  better  than  the  stock.  And  yet  those  bonds  constitute 
to  this  day  a  part  of  the  funded  indebtedness  upon  which  interest  is 
being  paid.  Soon  after  the  flush  times  set  in  subsequently  to  the 
war  with  Spain  an  additional  large  issue  of  stocks  was  made  in  an 
attempt  to  secure  terminal  facilities  in  Philadelphia  and  New  York; 
and  though  the  purposes  were  never  accomplished  these  issues  are 
still  outstanding  and  dividends  are  being  paid  on  them.  It  ought  to 
suffice  to  say,  as  may  well  be  said,  that  on  a  question  of  railroad 
rates,  this  government,  representing  the  people  herein  through  this 
Commission,  is  under  no  obligation  to  make  good  the  losses  incurred  by 
adventurers  in  railroad  construction  or  to  make  safe  and  sound  that 
which  is  inherently  speculative  and  unsound.  As  for  the  much- 
heard-of  but  seldom  seen  "innocent  purchaser  or  investor/'  he  may 
be  answered  by  referring  to  the  power  given  to  Congress  by  the 
constitution,  liable  and  likely  to  be  fully  exercised  at  any  time  since 
its  adoption,  to  meet  any  conditions  or  exigencies  that  might  arise. 

In  Hudson  on  "The  Railways  and  the  Republic,"  published  in 
1886  (p.  259),  we  find  the  following  concerning  the  New  York 
Central  and  Hudson  River  Railroad,  now  owning  or  controlling 
many  other  roads,  all  designated  together  as  the  "New  York  Central 
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Lines."  "The  New  York  and  Hudson  River  Railroad,  the  most 
prominent  of  them,  has  a  capital  stock  of  $89,428,300,  and  a  debt 
of  $56,497,223,  making  with  mortgages  of  $109,320  upon  its  real 
estate,  an  aggregate  capitalization  of  $146,034,853.  The  fictitious 
securities  included  in  this  total,  as  was  shown  by  the  New  York 
legislative  investigating  committee  in  1880,  amount  to  a  large  per- 
centage of  the  whole,  and  there  is  no  more  conspicuous  example  of 
capital  inflated  by  stock  dividends,  under  the  pretense  of  consolida- 
tion. The  stocks  of  the  several  roads  which  were  watered  to  form  the 
New  York  Central  were  increased  in  the  consolidation  by  $8,894,560, 
or  more  than  one-third  their  original  capitalization,  which  the  legis- 
lative committee  declares  to  have  been  so  much  water  or  fictitious 
capital  added  to  the  road;  but  this  is  reduced  to  commonplace  by 
contrast  with  the  magnificent  creation  of  financial  values  by  the 
printing  press,  when  the  consolidation  of  the  New  York  Central  and 
Hudson  River  Railroads  took  place  in  1869,  and  a  capitalization  of 
$90,000,000  was  effected,  which,  as  the  secretary  of  that  corporation 
testified  before  the  committee,  was  about  twice  the  original  capital  of 
the  two  companies."  Since  Mr.  Hudson  thus  wrote  concerning  the 
New  York  Central,  its  stock  capitalization  has  been  enormously  in- 
creased by  stock  dividends.  The  reports  made  by  the  railroads  them- 
selves to  the  Commission  show  that  the  New  York  Central  has  now 
a  stock  capitalization  of  $275,229,  and  the  Pennsylvania  of  $177,588 
per  mile.  The  stockholders  of  each  of  these  companies  receive  6 
per  cent,  annual  dividends  together  with  privileges  often  of  still 
greater  value. 

The  New  York  legislative  investigating  committee  in  1880,  said 
in  its  report  of  the  Erie  that,  basing  its  conclusion  upon  the  testi- 
mony of  experts,  the  property  of  the  company,  capitalized  at  $155,- 
000,000  (since  increased  to  $176,270,000),  could  be  replaced  for 
$65,000,000. 

Concerning  the  Pennsylvania,  Mr.  Hudson  (p.  261)  says:  "The 
great  competitor  of  the  two  New  York  corporations  (the  Erie  and 
New  York  Central),  the  Pennsylvania  Railroad,  is,  apart  from  one 
or  two  stock  dividends,  supposed  to  be  free  from  the  burden  of  se- 
curities issued  without  a  fair  foundation  in  property.  But  the  total 
stock  and  debt  of  this  company,  as  represented  to  the  public,  are  in- 
flated in  another  way.  The  cost  of  construction  and  equipment  of 


its  line  is  stated  at  $75,000,000,  which,  when  compared  with  the 
$160,000,000,  'estate  of  Erie  Railway  and  Construction  Account,'  and 
the  $114,800,000  for  'roads  and  equipment'  in  the  balance  sheets  of 
the  New  York  Central,  seems  reasonable  and  suggests  a  stock  com- 
paratively free  from  'water.'  But  the  difference  between  the  cost  of 
the  line  and  the  total  capitalization  of  $156,870,453  requires  some 
explanation.  We  find  it  in  the  fact  that  the  $81,000,000  of  stock  in 
excess  of  the  cost  of  the  road  is  balanced  together  with  a  portion  of 
the  surplus,  by  an  investment  of  $96,000,000  in  the  stocks  and  bonds 
of  other  corporations  having  a  par  value  of  $128,000,000.  This 
practice  of  doubling  the  stocks  or  bonds  which  a  railway  corporation 
may  purchase,  by  an  additional  issue  of  its  own  securities,  is  com- 
mon enough,  but  has  hardly  been  carried  elsewhere  to  such  a  mag- 
nificent extent." 

There  is  nothing  either  in  the  law,  or  in  what  is  popularly  known 
as  equity,  as  applied  to  matters  of  public  concern,  to  warrant  the 
Commission  in  giving  consideration  to  the  alleged  financial  necessi- 
ties of  any  corporation  now  before  it.  They  are  not  public  institu- 
tions in  any  legal  sense,  or  in  any  sense  whatever  that  would  place 
their  affairs  under  the  care  of  the  Government,  or  make  it  the  duty 
of  the  Commission  to  provide  for  their  safe  deliverance  from  the 
inconvenience  of  scant  revenues,  or  even  from  insolvency.  The  rail- 
roads are  not  of  public  concern  in  any  such  sense.  No  matter  how 
important  any  single  railroad  company  may  be  to  a  particular  city 
or  section,  not  one  of  them  is  of  special  interest  to  all  the  people  of 
the  nation.  The  transportation  business  of  the  whole  country,  which 
practically  resolves  itself  into  what  may  be  designated  as  the  rail- 
road business,  is  of  general,  or  rather  universal  interest,  and  it  is  that 
business  rather  than  any  particular  railroad  corporation  which  Con- 
gress and  State  legislatures  are  endeavoring  to  regulate.  This  is  the 
view  thus  far  taken  by  Congress.  The  service  and  the  rates  are  the 
only  matters  pertaining  to  common  carriers  with  which  the  public 
have  to  deal  or  with  which  they  come  in  contact.  The  strongest  argu- 
ment that  can  be  made  against  attempting  to  regulate  stock  and  bond 
issues,  is  that  it  would  impose  an  obligation  upon  the  Government 
with  respect  to  internal  management  and  finance  of  private  corpora- 
tions, not  thus  far  admitted  to  be  a  public  duty. 

As  a  nation  we  are  building  for  ourselves  prison  walls  of  iron 
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and  steel.  We  have  grown  up  with  our  railroad  systems  not  as  free- 
holders, but  as  tenants.  We  have  created  the  unearned  increment  and 
footed  all  the  bills  for  improvements  as  under  unilateral  leases  having 
shifting  or  fluctuating  clauses  allowing  the  carriers  to  adjust  their 
exactions  not  to  our  necessities  or  convenience,  but  to  their  own  am- 
bitious designs.  The  railroads  are  assiduous  and  ever  persistent  in 
cultivating  in  us  those  hopes  and  fears  which  make  for  their  own 
enrichment  and  our  loss.  To  them  and  to  their  activities  more  than 
to  aught  else  is  due  that  morbid  appetite  for  commercial  conquest 
which  has  led  to  a  wasteful  exploitation  of  our  vanishing  resources. 
If  a  few  square  miles  are  found  remote  from  railway  lines  the  resi- 
dents of  that  area  are  soon  convinced  of  their  complete  unhappiness, 
and  made  to  believe  that  all  that  is  needed  to  insure  them  plenteous 
prospreity  and  content  is  the  advent  of  a  railroad.  And  urban  popula- 
tions are  in  a  dozen  ways  and  through  various  channels  of  false  instruc- 
tion, made  to  worry  about  the  dire  menace  of  legislative  interference 
with  railroad  extension,  represented  over  and  over  as  the  one  great 
standard  and  mainspring  of  national  as  well  as  individual  welfare.  As 
a  matter  of  sober  fact,  railroad  construction  has  gone  much  ahead  of 
our  real  needs.  This  is  very  different  from  the  doctrines  which  find 
most  frequent  and  elaborate  expression  in  newspapers  and  other 
organs  of  publicity. 

Much  that  is  promulgated  on  this  subject  begs  the  whole  ques- 
tion and  ignores  not  only  the  presence  on  the  statute  books  of  the 
Interstate  Commerce  Act,  but  also  the  public  relation  of  carriers.  One 
of  the  salaried  railroad  publicists,  Arthur  E.  Still  well,  President  of 
the  Kansas  City  and  Orient  Line,  recently  said  in  the  Sunday  issue  of 
a  New  York  paper:  "Wholesale  and  retail  business  and  all  manu- 
facturers adjust  their  prices  to  cost  of  material  and  labor,  and  no 
one  objects.  .  .  .  But  when  the  railroads  found  the  same  condition 
to  contend  with,  that  all  trade  and  business  had,  namely,  higher  cost, 
and  they  attempted  to  adjust  their  rates  to  these  changed  conditions, 
the  Government  enjoined  them.  Increased  rates  for  transportation 
is  the  same  as  increased  prices  for  oil,  ham,  or  sugar."  This  is  but 
a  repetition  in  new  form  of  the  arguments  that  were  made  against 
the  first  attempts  at  railroad  regulation,  namely,  that  the  rates  and 
service  by  railroad  corporations  were  not  affairs  in  which  Govern- 
ment has  any  right  to  interfere.  Mr.  Stillwell's  views  are  fairly 
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typical  of  prevailing  official  railroad  views  on  the  same  subject.  Again 
Mr.  Stillwell  says:  "Capital  and  labor  are  materially  interested  that 
rates  be  allowed  the  railroads  that  will  for  the  future  enable  them  to 
keep  on  with  extensions  and  improvements,  equal  to  the  growth  of 
the  United  States,  to  establish  confidence  in  the  future  of  the  rail- 
roads as  safe  investments,  and  thus  benefit  all  labor  and  trade  by  the 
circulation  of  the  money  such  extensions  would  require."  This  is  a 
reduction  to  its  simplest  form  of  what  is  contended  for  by  all  those 
insisting  that  these  arbitrary  increases  should  be  allowed  to  stand. 
For  the  sake  of  promoting  a  supposed  general  prosperity,  he  would 
increase  the  contributions  from  the  public  to  those  who  in  his  opinion 
are  best  qualified  to  bring  about  and  maintain  it,  by  "the  circulation 
of  money  such  extensions  would  require." 

The  railroads  dominate  all  other  business  and  often  rob  par- 
ticular sections  of  the  country  of  the  advantages  which  naturally  be- 
long to  them  by  reason  of  their  proximity  to  markets.  There  was  re- 
cently published  an  article  written  by  a  railroad  publicist  containing  a 
eulogistic  passage  concerning  the  tendency  of  present  freight  adjust- 
ments to  give  to  purchasers  the  choice  of  supply  from  various  produc- 
ing regions,  inducing  and  compelling  competition  to  hold  down  prices 
and  give  them  uniformity.  So  we  see  that  the  railroads,  while  claim- 
ing exemption  from  each  other's  competition  and  clamoring  for  the 
right  to  eliminate  competition  by  combination,  yet  claim  and  exercise 
the  function  of  promoting  and  intensifying  it  among  persons  engaged 
in  other  lines  of  business. 

It  is  an  important  fact,  not  often  referred  to,  that  in  the  first 
thirty  years  of  railroad  construction  and  operation  in  the  United 
States  private  profit  was  not  the  incentive.  The  funds  with  which 
to  build  them,  and  the  money  to  make  up  deficits  and  losses  were  pro- 
vided by  the  municipalities  which  the  railroads  served.  The  moneys 
so  invested  in  most  instances  were  completely  lost  and  usually  were 
treated  as  outright  donations  in  the  first  instance.  The  first  line  of 
the  Baltimore  and  Ohio  Railroad  only  extended  from  Baltimore  to 
Ellicott  City,  and  was  constructed  with  funds  furnished  by  the  City 
of  Baltimore,  the  balance  being  provided  by  the  State  of  Maryland. 

Out  of  their  gross  revenues  the  railroads  have  paid  the  cost  of 
service  and  had  large  balances  left  with  which  they  have  bought  more 
and  more  property,  in  the  form  of  betterments,  additional  trackage 

44 


and  terminals,  still  having  money  left  to  distribute  as  dividends.  All 
of  these  vast  improvements  have  in  fact  been  made  at  the  expense 
of  others,  after  the  original  plant  was  obtained  by  mortgaging  it  and 
issuing  bonds,  to  also  become,  principal  and  interest,  consumers  of 
earnings.  The  stocks  in  many  instances  were  either  given  away  to 
existing  stockholders  or  sold  to  them  at  low  price.  The  interest  on 
these  capitalization  bonds  they  have  charged  up  from  year  to  year 
as  fixed  charges,  making  them  a  preferred  claim  against  earnings. 
Out  of  earnings  also  the  vast  issues  of  watered  stock  have  been  built 
up  to  par  and,  in  many  cases,  far  beyond  par.  And  it  has  now  come 
to  pass  that  the  dividend  rate  is  to  be  regarded  as  something  sacred. 
It  is  now  insisted  that  rates  must  be  raised  in  advance  of  any  neces- 
sity, not  only  to  fortify  against  the  possibility  of  the  dividends  being 
passed,  but  in  order  to  increase  them  and  maintain  them  at  a  high 
rate. 

The  Interstate  Commerce  Commission  made  a  report  in  1904 
showing  that  the  railroads  were  then  realizing  dividends  on  their 
outstanding  stocks  of  5^/2  per  cent.  They  also  showed  that  at  least 
one-half  of  the  stocks  did  not  represent  any  original  investment.  So 
their  owners  were  then  enjoying  at  least  n  per  cent,  net  profit  on 
investments.  Since  that  report  was  made  there  have  been  vast  issues 
of  stocks,  estimated  by  competent  authorities  at  $3,500,000,000.  That 
means  a  vast  inflation  of  the  mortgages  held  by  the  railroad  financiers 
ostensibly  upon  the  properties,  but  in  reality  upon  the  nation's  in- 
dustries. Nevertheless  the  average  dividend  rate  has  increased  from 
5/^  to  6J/2  per  cent,  and  the  railway  overlords,  in  spite  of  a  vast  in- 
crease in  the  volume  of  traffic,  now  claim  that  they  should  increase 
the  commodity  rates  from  all  the  farms  and  mines,  ranches  and  lumber 
camps  in  the  country. 

As  a  further  illustration  of  the  view  taken  by  railroad  managers, 
the  testimony  of  Vice-President  Gardiner,  of  the  Chicago  and  North- 
western, recently  heard  before  the  Commission  at  Chicago  is  inter- 
esting. His  opinion  is  that  the  railroads  should  collect  rates  high 
enough  to  safeguard  them  against  embarrassment  and  enable  them 
to  accumulate  surpluses  in  anticipation  of  all  possible  contingencies 
and  periods  of  general  business  depression,  without  reference  to  the 
nature  or  cause  or  its  effect  upon  other  interests.  Speaking  of  the 
size  of  this  surplus,  he  said:  "It  should  be  large  enough,  however, 
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as  an  insurance  against  the  loss  of  crops  for  two  or  three  years,  or 
a  calamity,  or  something  of  that  sort.  It  would  take  a  wise  man  to 
say  even  how  much  surplus  the  Northwestern  should  have.  The  di- 
rectors would  be  the  only  body  I  know  of  who  could  say  that  finally." 
And  that  company  has  carried  out  that  theory  in  practice.  In  the 
past  ten  years,  not  only  has  the  Northwestern  paid  out  of  its  surplus 
$56,000,000  on  $85,000,000  capital  stock,  but  accumulated  an  un- 
appropriated surplus  of  $30,000,000,  constituting  in  the  aggregate  a 
net  return  to  its  stockholders  of  more  than  ten  per  cent,  per  annum. 
Much  has  been  claimed  by  its  officials  for  the  conservatism  of 
the  Atchison  in  the  matter  of  capitalization.  Nevertheless,  its  stock 
capitalization  was  increased  last  year  from  $102,000,000  to  $165,- 
518,000,  $26,411,000  being  conversion  of  low  interest  bearing  bonds 
into  stock  upon  which  the  same  dividend  was  paid  as  upon  its  other 
stock,  to  wit,  84/5  per  cent.  Still  it  had  a  net  gain  over  1907,  its 
best  year,  for  dividend  account  of  $743,000.  And  now  comes  the 
Wabash  which  has  so  persistently  exhibited  its  financial  sore,  spots. 
And  it  sets  a  new  record  of  earnings  with  an  increase  over  the  gross 
earnings  of  the  banner  year  1907  of  $1,453,582,  and  over  last  year 
(1909)  of  $3,018,022.  In  net  operating  revenue  it  shows  an  increase 
over  1907  of  $422,507,  and  of  $1,238,984  over  1909.  The  balance 
sheet  shows  assets  of  $220,788,700,  an  increase  of  $7,351,310,  of 
which  increase,  investments  in  stocks  and  bonds  furnished  $6,032,002, 
the  total  holdings  under  that  head  now  being  $22,889,719.  And  yet 
1909  was  a  year  of  accidents  and  misfortunes  for  the  Wabash.  Pres- 
ident Delano,  in  his  report  to  stockholders,  says:  "It  is,  of  course, 
encouraging  to  be  able  to  report  that  the  earnings  of  your  company 
have  so  materially  increased,  but  discouraging  that  the  net  results  are 
not  better.  Terrific  washouts  on  the  Brunswick-Omaha  line  by  high 
water  in  the  Grand  River  and  in  the  Missouri  River,  in  July,  1909, 
greatly  added  to  our  expense  and  crippled  our  ability  to  do  business 
for  upward  of  thirty  days,  and  the  fiscal  year  has  ended  with  a  coal 
strike  of  coal  mines  in  Illinois,  which  has  deprived  us  of  tonnage  and 
added  to  our  expenses." 

The  railroad  returns  for  the  year  ending  June  30,  1910,  as  shown 
by  the  Commission's  record  are  a  study  by  themselves  and  an  object 
lesson  which  ought  to  settle  the  question  of  an  increase  of  rates  with- 
out further  ado.  The  total  net  operating  revenues,  that  is  the  profits 
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of  operation,  were  $938,121,000,  or  an  increase  over  1909  of  $110,- 
306,000.  One  significant  fact  about  the  figures  is  that  the  gross 
revenues,  or  collections  for  1910  were  $335,934,000  more  than  for 
the  preceding  year.  For  1909  they  were  $2,443,312,000,  and  for 
1910,  $2,799,246,000.  At  the  same  rate  of  increase  they  will  next 
year  reach  and  pass  the  three  billion  mark,  while  if  the  increase  in  net 
revenues  is  maintained,  they  will  reach  and  exceed  the  billion  mark 
by  more  than  $50,000,000.  Another  significant  fact  is  that  the  in- 
crease of  net,  despite  all  that  has  been  said  about  increased  cost  of 
operation,  almost  exactly  kept  pace  with  the  gross  increase,  being 
J3/4  per  cent.  It  was  a  substantial  increase  not  only  of  aggregates 
and  per  unit  of  service,  but  per  mile  of  railroad.  The  figures  are  : 

Total  Operating  Operating  Net  Operating 

Average  Revenue  Expenses         Revenue 

Mileage.  Per  Mile.  Per  Mile.         Per  Mile. 

1909  .........   233,002  $10,486  $6,933            $3>553 

1910  .........   236,690  1  1,742  7>778 


The  unfairness  of  increasing  the  rate  because  of  betterments  and 
improvements  past  or  prospective  may  be  illustrated  by  changing  our 
perverted  habit  of  thought  on  the  subject  and  making  a  simple  com- 
parison. The  ordinary  business  man  may  out  of  the  profits  of  one 
year's  business  buy  an  adjoining  lot  and  enlarge  his  store  or  other- 
wise invest  money  to  make  it  more  convenient  and  attractive.  But 
he  does  not  thereby  acquire  any  claim,  based  on  right,  to  increase  the 
price  of  his  goods,  even  if  he  could.  The  merchant,  the  farmer,  the 
manufacturer,  enlarges  his  plant  by  investing  more  capital.  If  he 
has  the  capital  so  much  the  better.  If  he  has  it  not,  it  may  be  ex- 
pedient to  borrow  it  in  order  to  meet  the  demands  of  a  growing 
business.  In  the  latter  case  he  must  pay  interest.  In  either  event, 
he  must  take  the  risk  and  determine  at  his  peril  whether  the  enlarge- 
ment will  result  in  profit  or  loss.  He  never  attempts  to  add  the  cost 
of  enlargement  or  the  interest  on  the  indebtedness  so  increased  to 
the  price  of  his  goods,  but  looks  to  an  increased  volume  of  sales  at 
the  usual  profit.  But  the  railroads  object  to  any  such  view  being 
taken  of  their  business.  Not  content  to  wait  for  the  growth  of 
business  and  the  rise  of  normal  demand  for  the  utilization  of  their 
improved  facilities  of  transportation  to  restore  their  cash  or  meet 

47 


their  obligations,  they  insist  upon  an  immediate  increase  in  the  price 
of  what  they  have  for  sale,  and  increased  profits. 

There  is  an  important  phase  of  railroad  finance  which  has  thus 
far  received  very  little  public  notice,  but  which  has  its  own  peculiar 
bearing  upon  the  rate  question.  Notwithstanding  that  the  railroads 
have  worked  up  their  rates  until  their  net  earnings  from  operation 
have  approached  the  billion-dollar  mark,  they  are  in  receipt  of  addi- 
tional large  incomes  from  investments  in  what  is  really  a  banking 
or  money  lending  business.  This  reference  is  to  the  large  holdings 
of  some  of  the  principal  lines  in  the  stocks  and  bonds  of  other  rail- 
roads. According  to  the  latest  report  by  the  Commission,  the  aggre- 
gate of  all  issues  of  stocks  and  bonds  is  $17,000,000,000,  of  which 
$4,000,000,000  are  duplications.  Most  of  these  duplications  consist 
of  "trusteed"  stocks,  upon  which  interest-bearing  bonds  have  been 
issued.  Most  of  the  great  railroad  companies,  notably  the  Pennsyl- 
vania, Union  Pacific  and  Burlington,  hold  stocks  representing  many 
millions  in  this  way.  For  instance,  the  Burlington  has  issued  bonds 
to  the  amount  of  almost  its  entire  stock  capitalization,  and  while 
interest  at  four  per  cent,  is  paid  on  the  bonds,  on  the  stocks  deposited 
to  secure  them  dividends  of  eight  per  cent,  are  regularly  paid.  These 
bonds  were  issued  for  new  capital  to  avoid  a  reduction  of  the  divi- 
dend rate.  Instead  of  appropriating  some  of  the  net  earnings  result- 
ing from  high  rates  to  improvements  of  the  property,  the  high  divi- 
dend rate  is  maintained  and  the  money  borrowed  for  the  improve- 
ments, the  annual  interest  being  an  additional  burden  to  ratepayers 
and  reported  under  the  head  of  fixed  charges.  The  New  York  Cen- 
tral, Pennsylvania  and  other  Eastern  roads  hold  stocks  upon  which 
they  have  issued  interest-bearing  bonds  to  the  amount  of  hundreds  of 
millions  of  dollars. 

It  is  true  that  there  is  not  much  evidence  in  the  record  as  to 
when  and  how  the  rates  have  been  raised  within  the  last  few  years. 
But  the  figures  representing  actual  rates  prove  that  they  have  been 
materially  raised.  Some  general  increases — those  of  1903  and  1906 
have  been  admitted.  But  as  to  increases  by  changes  of  classification 
there  is  nothing  definite  or  satisfactory.  And  here  the  indifference 
of  the  big  shipper  is  manifested.  This  remark  is  especially  appli- 
cable to  the  big  Eastern  shipper.  His  goods  are  sold  "free  on  board" 
and  he  has  no  interest  in  the  movement  and  but  little  in  the  rates. 


He  leaves  the  classification  to  the  railroads,  without  even  noting  the 
changes  of  classification,  which  permit  the  carriers  to  gradually  and 
almost  imperceptibly  work  up  their  rates  until  they  are  actually 
unjust  and  unreasonable  without  anybody  being  able  to  prove  it  other- 
wise than  by  comparing  them  with  the  rates  made  years  ago,  the 
burden  being  shifted  to  the  West  and  South. 

Although  we  may  be  unable  to  trace  out  and  describe  the  many 
minute  steps  and  processes  by  which  rates  have  been  increased,  or  the 
dates  and  methods,  except  in  a  few  instances,  yet  we  are  able  to 
demonstrate  from  general  statistics  that  there  has  been  a  considerable 
increase  during  the  last  few  years.  The  aggregates  of  increased 
earnings  and  profits  are  no  doubt  due  in  part  to  increased  volume  of 
business,  but  that  falls  short  of  accounting  for  all  of  it.  If  all  or 
nearly  all  of  it  were  assignable  to  that  cause  it  would  involve  the 
assumption  that  there  had  been  an  abnormal  increase  in  railroad 
traffic  during  the  last  decade,  an  increase  out  of  due  proportion  to  that 
shown  in  the  preceding  decade;  and  we  know  that  there  was  no  such 
disproportion.  Nor  can  it  be,  except  in  some  part,  attributed  to  the 
increased  capacity  and  effectiveness  of  railroad  mechanism,  because 
locomotives  and  cars  had  almost  reached  their  maximum  capacity,  and 
roadbeds  had  already  been  placed  in  good  condition,  ten  years  ago. 
In  the  last  ten  years  the  net  earnings  have  increased  about  forty  per 
cent,  for  every  train  hauled  one  mile,  and  about  fifty  per  cent,  for 
every  mile  of  railroad.  Here  are  the  figures  from  the  Commission's 
Records : 

NET  EARNINGS. 

Per  Mile  of  Per  Train  Mile 

Line.  (in  cents). 

1898 $2,325  49-8I4 

1899 2,435  52-046 

1907 3*696  70748 

1908 3,226  63.929 

1909 3»585 

The  decrease  in  1908  was  due  to  a  large  increase  in  new  mileage 
added  near  the  end  of  the  year.  Commission  figures  for  1910  are 
not  yet  to  hand,  but  the  reports  of  the  railroads  to  their  stockholders 
for  the  year  ending  June  30,  1910,  show  a  large  increase  under  both 
the  above  heads  over  any  preceding  year. 
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The  increase  is  quite  as  remarkable  when  we  compare  the  cost 
of  railroad  transportation  per  capita  twenty  years  ago  with  its  cost 
to-day.  Counting  five  persons  to  each  family,  and  estimating  the 
population  for  1908  on  the  basis  of  prior  censuses  and  normal  in- 
crease, we  have  the  following  figures:  1890,  $83;  1900,  $92;  1908, 
$127.  And  the  increases  of  profits  (net  earnings)  have  fully  kept 
pace  with  the  increased  cost  of  service  to  the  patrons  of  the  roads. 
In  this  connection  may  be  very  properly  quoted  the  following  from 
the  speech  in  the  House  by  Hon.  Martin  B.  Madden,  of  Illinois,  on 
April  18,  1910:  "With  the  vast  increase  of  mileage  and  volume  of 
business  and  reduction  in  the  cost  of  carriage,  due  to  improved 
mechanism,  there  should  have  been  a  reduction  of  aggregate  cost  to 
the  individual  patron  of  the  railroads,  as  well  as  in  the  rates,  instead 
of  an  increase.  But  we  find  that  the  average  annual  railroad  charge 
per  family  increased  ten  per  cent,  during  the  ten  years  from  1890  to 
1900,  while  it  increased  38  per  cent,  during  the  next  succeeding 
eight  years.  A  further  increase  in  the  near  future  would  be  of  the 
gravest  consequence." 

Many  pamphlet  pages  and  news  columns  have  been  printed  to 
show  that  freight  rates  are  lower  now  than  ten  years  ago.  The  assertion 
that  they  are  lower,  or  that  they  are  anywhere  near  as  low,  bespeaks 
amazing  ignorance  or  mendacity.  Nevertheless,  such  claim  has  been 
made  and  recently  reiterated  by  railway  officials  and  publicists.  The 
claim  is  based  upon  a  fallacy  to  expose  which  only  requires  thoughtful 
examination  of  facts  and  comparison  of  figures.  Of  course,  if  the 
ton  mile  unit  of  comparison,  which  has  misled  some,  and  been  used 
by  others  to  mislead,  be  adopted,  a  very  slight  decrease  is  shown. 
But  that  standard  is  valueless,  because  its  assumed  value  rests  on  the 
false  assumption  that  the  proportion  of  heavy  freight  to  light  freight 
is  at  the  end  of  a  given  period  the  same  as  at  the  beginning.  No 
statistics  appear  to  be  available  to  show  the  fallacy  of  the  assumption; 
but  general  knowledge  resulting  from  common  observation  completely 
refutes  it,  as  do  also  statistics  conclusively  proving  an  actual  and 
material  increase  in  rates.  Besides  we  have  in  this  record  the  testi- 
mony of  several  railroad  experts  establishing  the  fact  that,  in  revenue 
results,  commodity  rates,  low  as  they  are  in  comparison  with  class 
rates,  are  much  more  important,  and  that  their  relative  importance 
has  increased.  It  was  not  so  prior  to  the  vast  increases  in  the  output 
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from  the  farm,  the  mine,  the  truck  farm,  the  orchard  and  the  timber 
areas  which  we  have  witnessed  during  the  last  twelve  years.  And 
it  is  a  fact  of  record  that  rates  have  been  very  materially  increased 
from  time  to  time  and  by  divers  methods  during  the  past  twelve  or 
thirteen  years. 

The  impossibility  of  dealing  with  these  increases  in  detail,  or 
with  any  such  purpose  as  that  of  equalizing  them  or  distributing  them 
among  the  8,000  and  more  commodities,  and  between  the  many  thou- 
sands of  shipping  points  must  be  so  clear  to  the  Commission  as  to 
require  no  elucidation.  The  equalization,  adjustment  and  distribu- 
tion of  the  increases  and  changes  of  rates  is  being  constantly  referred 
to  as  a  science  by  itself,  and  one  of  great  difficulty.  All  writers  on 
the  railroad  question  emphasize  the  delicacy  of  the  existing  rate  ad- 
justment, and  strive  to  show  why  the  change  of  a  single  rate  between 
any  two  important  points  necessitate  thousands  of  changes  so  as  to 
prevent  widespread  market  disturbances.  And  yet  the  carriers  have 
not  hesitated  in  this  instance  to  make  thousands  and  millions  of  rate 
changes  arbitrarily  and  by  a  sweeping  decree  of  a  council  of  traffic 
managers,  some  of  whom  have  appeared  and  testified  to  the  absence 
of  any  rule  or  scientific  basis  for  the  changes  they  have  made,  or 
knowledge  of  the  effect  they  would  have  upon  producing,  shipping 
and  trading  interests. 

It  has  been  heretofore  the  practice  of  the  railroads  to  capitalize 
permanent  improvements  with  bond  issues.  Any  wisely  projected  and 
well  managed  railroad  can  do  that  at  four  per  cent.,  and  the  claim 
of  railroad  presidents  that  it  is  necessary  to  increase  rates  in  order 
to  make  such  improvements  is  preposterous.  Mr.  W.  C.  Brown, 
President  of  the  New  York  Central,  testified  before  the  Commission 
on  October  13,  1910,  that  the  bonded  debt  of  his  company  amounting 
to  $254,914,845,  was  on  a  3^  per  cent,  basis,  except  $48,000,000. 

The  inauguration  of  the  era  or  system  of  government  regulation 
appears  to  have  placed  the  federal  government  in  the  insurance  or 
underwriting  business.  This  ought  never  to  have  been  permitted,  and 
if  that  theory  of  regulation  is  to  be  adhered  to  it  is  of  the  greatest 
importance  that  only  a  reasonable  margin  of  the  profit  between  pro- 
duction and  sale  be  allotted  to  the  carriers  and  that  the  margin  left  to 
the  producers  of  wealth  be  as  large  as  is  consistent  with  justice 
and  safety. 


The  fact  had  better  be  given  recognition  now  than  later  that 
any  effective  government  regulation  of  railroads  is  imperialistic,  but 
not  paternalistic.  Nevertheless,  though  the  right  to  regulate  grows 
out  of  the  public  relation  of  carriers  and  may  justify  regulation,  yet 
that  does  not  alter  the  fact  that  the  regulation  itself  is  the  exercise 
of  a  power  which  is  to  some  extent  arbitrary.  This  attitude  toward 
the  carriers  imposes  upon  the  government  representing  the  rate- 
payers of  the  nation  an  obligation  to  safeguard  the  interests  of  a 
class  of  persons  engaged  in  a  particular  line  of  business. 

Now  in  view  of  the  situation  thus  brought  about,  and  bearing 
in  mind  the  character  of  the  investment,  we  may  properly  consider 
the  dividend  rate  upon  capital  actually  invested  or  upon  ascertained 
normal  value,  excluding  from  the  calculation  stocks  issued  and  given 
away  with  bonds,  stock  dividends,  and  other  forms  of  stock  inflation. 
The  consensus  of  opinion  is  that  four  per  cent,  would  be  about  the 
proper  figure. 

Leaving  out  of  consideration  those  additions  to  the  plant  paid 
for  out  of  net  income,  dividends  to  the  amount  of  four  or  five  per 
cent,  upon  the  investment  with  accretions  from  progress  and  enhance- 
ment of  the  vicinage  are  as  secure  to  judiciously  located  and  well 
managed  railroads  as  are  those  paid  by  any  well  managed  savings 
bank  or  trust  company ;  and  no  year  will  ever  hereafter  be  so  bad  that 
the  net  earnings  will  not  meet  such  dividend  charges  upon  that  char- 
acter of  railroad.  Even  the  Santa  Fe  pays  more  than  twice  the  divi- 
dend paid  by  the  average  of  savings  banks  on  actual  undiluted  cash 
capital. 

No  one  can  reasonably  claim  that  a  deposit  in  a  savings  bank  of 
average  repute  and  conservatism  is  a  safer  investment  than  an  invest- 
ment of  a  similar  amount  in  a  well  planned  and  well  managed  rail- 
road which  is  not  over-capitalized.  Except  at  junctions  and  terminals, 
the  railroad  is  a  monopoly  possessing  the  power  of  taxation.  Behind 
its  stocks  are  not  only  the  railroad  proper,  but  all  property  depending 
upon  it  for  transportation,  all  the  business  and  productive  enterprises 
owned  and  conducted  by  those  who  must  patronize  the  road,  and  all 
the  future  growth  of  the  country. 

The  capital  of  the  world  owned  by  different  individuals  and 
corporations  is  in  competition.  The  rent  or  hire  of  capital  is  measured 
much  like  other  things  offered  in  the  world's  markets.  The  money- 
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lending  market  is  competitive.  Such  a  railroad  enterprise  as  we  have 
just  described  does  not  have  to  compete  with  the  merchant  or  spec- 
ulator in  the  procurance  of  operating  capital,  but  only  with  those 
having  the  best  security.  It  is,  therefore,  a  rank  presumption  for 
railroad  officials  to  insist  that  they  should  be  permitted  to  draw  on 
the  travelling  and  shipping  public  in  the  way  of  fares  and  freights 
to  supply  capital  for  additions  to  their  plants  such  as  branches,  addi- 
tional trackage  and  terminal  facilities.  Choice  railroad  securities, 
next  to  the  bonds  of  Federal  and  State  governments  and  municipali- 
ties, afford  the  most  desirable  investments  in  the  United  States.  They 
constitute  a  great  proportion  of  the  resources  of  fire  and  life  insurance 
companies,  and  are,  under  a  recent  statute,  acceptable  as  security  for 
United  States  bank  notes. 

Whether  an  advance  in  rates  to  keep  pace  with  general  pros- 
perity is  ever  justified  may  be  a  debatable  question.  But  the  car- 
riers cannot  urge  such  a  doctrine  until  they  are  ready  to  concede  a 
reduction  of  rates  to  meet  general  conditions  in  periods  of  business 
depression.  No  such  concession  has  ever  been  made  by  them.  Their 
practice  has  always  been  to  the  contrary.  And  while  business  stag- 
nation may  affect  their  returns  from  operation  to  some  extent  they 
never  suffer  to  any  degree  approximating  other  lines  of  business. 
When  prices  are  lower  and  profits  smaller  most  business  men  strive 
to  make  up  for  the  narrowing  of  the  margin  of  profit  by  an  increase 
in  the  output,  or  sales.  As  a  result,  the  density  of  traffic  almost  or 
quite  maintains  the  normal  increase,  as  do  also  the  net  profits  from 
the  business  of  railroad  transportation.  For  instance,  in  the  railroad 
fiscal  year  from  July  i,  1907,  to  June  30,  1908,  though  the  aggre- 
gate, or  gross  operating  returns  were  slightly  less  than  in  the  preced- 
ing year,  yet  there  was  a  still  greater  reduction  in  operating  expenses, 
and  an  actual  increase  of  net  earnings  for  that  year  over  the  preced- 
ing year. 

Much  is  said  about  the  right  of  great  and  prosperous  lines  to 
enjoy,  in  form  of  greater  profits,  the  rewards  of  superior  engineering 
foresight  and  managerial  ability.  It  approaches  the  presumptuous  to 
attempt  an  answer  to  this  plausible  ad  hominum  plea.  But  that  it  is 
superficial  and  destitute  of  merit  is  not  so  difficult  to  demonstrate  as 
it  seems  upon  first  impression.  In  the  first  place,  it  entirely  ignores 
the  distinction  between  private  and  public  service.  Men  devote  supe- 
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rior  talent  and  industry  to  the  public  on  the  same  terms  and  subject 
to  the  same  regulative  powers  as  they  devote  talent  and  industry  of 
mediocre  or  inferior  quality,  or  as  one  devotes  more  and  another 
less  of  capital.  In  the  second  place,  it  is  impossible  to  find  any 
deserving  recipient  of  any  reward  that  it  might  upon  this  new  theory 
be  proper  to  bestow.  No  man  living,  nor  the  descendants  of  any  that 
are  dead,  are  entitled  to  compensation  in  any  form  for  projecting,  for 
instance,  the  New  York  Central  as  it  was  projected.  In  addition  to 
the  fact  that  the  original  promoters  and  builders  quickly  pocketed 
fortunes  by  manipulating  the  stocks  and  bonds,  and  not  by  superior 
public  service,  is  the  fact  that  they  enjoyed  the  favor  and  aid  of 
state  and  municipal  authorities,  without  which  their  enterprise  and 
foresight  would  have  availed  them  nothing.  In  the  third  place, 
speaking  now  with  reference  to  the  present  active  managers,  there  is  no 
compelling  evidence  of  superior  management.  But  assuming  that  the 
management  is  excellent,  it  sufficiently  appears  that  the  principal 
officials  are  well  paid,  and  a  presumption  prevails  that  all  who  are 
in  a  supervisorial  capacity  are  in  the  enjoyment  of  adequate  salaries. 

Then  we  have  the  corporation  itself,  the  non-sentient  figment  of 
the  imagination  which  need  not  be  considered,  aside  from  its  stock- 
holders. And  as  to  the  latter;  the  question  why  they  should  receive 
more  as  dividends  than  they  are  now  receiving,  in  view  of  all  that  has 
gone  before,  is  not  answered  in  the  record  and  will  remain  unanswered. 
We  have  singled  out  the  New  York  Central,  not  invidiously,  but  as 
being  a  fair  illustration  of  the  argument.  The  same  reasoning  will 
apply,  however,  in  the  case  of  the  Pennsylvania,  the  Chicago  and 
Northwestern,  or  any  other  road  or  system  in  the  enjoyment  of  excep- 
tional prosperity.  They  have  all  materially  increased  their  rates  from 
time  to  time  and  enjoyed  rapidly  augmenting  volumes  of  traffic. 
Their  owners  have  had  their  holdings  of  stocks  more  than  doubled 
by  means  of  stock  dividends,  and  even  after  the  duplications  have 
continued  to  receive  liberal  dividends.  In  the  absence  of  legislative 
interference  these  lines  or  systems  are  likely  to  continue  in  an  expand- 
ing prosperity,  and  out  of  enormous  surpluses  they  will  add  further 
improvements  and  terminal  facilities,  justifying  further  increases  of 
capitalization  for  the  benefit  of  their  stockholders.  For  all  this  the 
present  rates  are  more  than  adequate  and  abundant.  As  for  the  claim 
based  on  superior  management,  it  does  not  appear  that  a  well  con- 
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strutted,  highly  improved  and  thoroughly  equipped  railroad  is  any 
more  difficult  to  manage,  or  even  as  difficult,  as  one  of  a  different 
kind. 

Of  all  mechanical  appliances,  that  used  in  the  transportation  of 
persons  and  property  from  place  to  place  is  the  simplest,  involving 
the  least  mechanical  skill.  Of  course  a  railway  system  is  complicated 
in  its  entirety  as  would  be  a  great  department  store,  but  the  task 
assigned  to  each  man  is  simple. 

Transportation  considered  apart  from  its  instrumentalities  is  too 
important  a  function  to  come  under  the  absolute,  unsupervised  control 
of  any  person  or  persons,  either  in  an  individual  or  privately  organ- 
ized capacity.  It  is  to  modern  life  what  chemical  forces,  gravitation 
and  motion  are  to  the  earth,  causing  the  seasons  to  recur  and  vegeta- 
tion to  grow.  Therefore,  these  great  conquests  of  the  wilderness, 
these  great  advances  of  civilization  for  which  so  much  credit  is  claimed 
for  the  railroads,  were  the  mere  application  of  forces  which  belong 
to  the  whole  people,  those  in  control  temporarily  of  these  powerful 
instrumentalities  being  the  mere  accidents  of  a  day. 

The  carriers  have  not  been  consistent  with  respect  to  their  rea- 
sons for  an  increase  of  rates.  At  first  they  claimed  that  an  increase 
was  necessary  to  meet  increased  wages  and  the  increased  cost  of 
materials.  It  having  been  shown  that  the  economies  which  they  have 
been  able  to  introduce  in  the  form  of  increased  efficiency  of  mechan- 
ical appliances  has  also  increased  the  unit  of  value  of  labor,  and  the 
claim  of  an  increased  cost  of  materials  having  been  partially  refuted, 
they  now  prefer  to  boldly  claim  that  the  increased  rates  should  be 
allowed  to  stand  so  as  to  produce  a  surplus  beyond  a  fair  return  on 
existing  capitalization  in  order  to  maintain  the  credit  of  the  roads. 
In  other  words,  they  would  have  the  Commission  depart  from  all 
the  fundamental  maxims  on  the  subject  of  railroad  rates  and  set  up 
a  new  rule, — a  rule  which,  leaving  the  control  of  stock  and  bond 
issues  as  well  as  the  financial  and  operating  control  exclusively  in 
private  hands,  would  impose  the  duty  upon  the  Commission,  and 
hence  upon  the  people,  to  insure  a  market  price  for  stocks  and  bonds 
such  as  will  facilitate  their  borrowing  money,  and  to  establish  and 
adjust  charges  for  transportation  accordingly.  To  all  familiar  with 
the  subject,  who  also  have  in  mind  the  public  interest,  the  proposi- 
tion is  unreasonable  and  absurd  on  its  face.  If  it  means  anything, 
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it  means  the  maintenance  of  stability  of  prices  in  the  stock  and  bond 
markets,  to  establish  and  maintain  which  would  be  impossible,  though 
all  the  constitutional  powers  of  the  Government  were  fully  exerted. 
Notwithstanding  the  results  shown  by  the  returns  from  oper- 
ation, the  railroad  oligarchy  of  the  country,  with  the  New  York 
Central  at  its  head,  is  resorting  to  a  form  of  coercion  to  compel  the 
allowance  of  the  increases.  Large  numbers  of  letters  from  railroad 
employees  have  been  sent  to  the  Commission,  and  some  evidence  has 
been  given  before  the  Examiner  on  the  subject.  It  appears  that  a 
communication  or  circular,  all  being  of  the  same  form,  has  been  given 
out  as  absolutely  confidential  and  has  not  been  mailed  promiscuously 
to  all  employees,  but  has  been  delivered  in  person  to  certain  trusted 
ones,  who  have  been  asked  to  show  it  to  others.  It  reads  thus : 

TO  EMPLOYEES: 

This  road  and  practically  all  railroads  have  recently  made 
an  effort  to  secure  increases  in  freight  transportation  rates,  and 
in  the  near  future  the  question  of  approval  by  it  of  such  increases 
will  be  the  subject  of  a  hearing  before  the  Interstate  Commerce 
Commission.  The  management  believes  that  you  desire  a  de- 
cision of  the  question  favorable  to  the  railroads;  in  fact,  that 
you  are  vitally  interested  in  such  determination  of  it.  Our  ex- 
penses in  the  recent  past  have  been  so  greatly  increased  that  un- 
less relief  is  afforded  conditions  will  result  which  would  of  ne- 
cessity affect  you  adversely.  Within  a  few  days  petitions  urging 
upon  the  Interstate  Commerce  Commission,  also  upon  your  sena- 
tors and  representatives  in  congress,  the  necessity  for  action  in 
the  matter  favorable  to  the  railroads,  will  be  presented  to  you, 
and  your  voluntary  signatures  are  solicited. 

J.  Q.  VANWINKLE,  General  Manager. 

Now  it  takes  money  to  keep  up  an  organization  and  do  the 
work  done  in  the  name  of  the  American  Railway  Employees,  even 
though  it  be  a  mere  paper  organization.  Nor  is  it  managed  and  fi- 
nanced by  the  widely  separated  and  constantly  occupied  men  in  the 
employ  of  the  railroads.  It  is  doubtful  if  one  of  them  in  ten  knows 
the  purpose  or  appreciate  the  benefits  of  such  an  organization.  It  is 
common  knowledge  that  its  officers  are  not  railroad  employees  at 
all,  except  in  the  sense  that  they  receive  large  salaries  from  the  rail- 
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roads,  in  addition  to  being  themselves  stockholders  and  capitalists. 
When  the  Government  concludes  to  exert  a  power  for  the  benefit  of 
any  class  of  labor,  it  can  find  a  better  way  than  that  suggested.  It 
might  start  a  public  improvement  which  when  completed  would  be- 
long to  all  the  people  instead  of  some  private  corporation.  That  would 
reduce  the  supply  of  labor  and  tend  to  increase  the  wage  scale.  It 
would  also  thus  make  sure  that  the  laborer  received  the  benefit  of 
the  increase. 

Some  of  the  traffic  men  who  have  testified  made  it  a  point  that 
the  transportation  charge  only  infinitesimally  affects  the  price  to  the 
consumer.  The  same  argument  could  be  made  in  defense  of  high 
rentals  for  business  purposes.  And  the  whole  argument  for  increased 
rates  on  account  of  high  wages  paid  by  the  carrier  could  be  offset 
by  merely  asking,  What  is  the  additional  labor  cost  in  the  transpor- 
tation of  a  bushel  of  wheat  or  a  dozen  eggs? 

As  a  last  resort,  the  railroad  representatives  take  refuge  behind 
those  who  have  selected  certain  institutions  as  depositories  for  their 
savings.  The  Financial  Chronicle,  of  Wall  Street,  estimates  the  total 
amount  of  stocks  and  bonds  now  held  by  fire  and  life  insurance  com- 
panies, by  educational  institutions,  and  savings  banks  at  $1,750,000,- 
ooo.  It  makes  no  attempt  to  distinguish  between  stocks  and  bonds  in 
the  holdings,  and  the  presumption,  comporting  with  the  facts,  is  that 
they  consist  mostly  of  bonds.  No  one  proposes  to  endanger  or  in- 
fringe upon  the  security  for  bonds  or  the  annual  payments  of  interest 
thereon.  To  do  that  would  involve  depriving  the  railroads  of  the 
corpus  of  their  property  and  of  operating  expenses  under  which  head 
it  is  their  custom,  of  long  standing,  to  place  fixed  charges,  consisting 
mainly  of  interest  on  indebtedness.  But  the  Chronicle's  defense,  like 
much  of  the  railroad  propaganda,  is  flagrantly  misleading  because  of 
what  it  omits.  It  seeks  to  make  the  impression  that  the  savings  of 
depositors  are  endangered  by  groundless  attacks  on  railroads.  But 
what  are  the  facts?  Railroad  securities  constitute  but  a  small  frac- 
tion of  the  securities  held  by  the  institutions  referred  to.  They  might 
be  totally  wiped  out,  and  yet  every  such  institution  worthy  the  name 
would  continue  solvent  and  most  of  them  unembarrassed. 

Most  of  the  States  in  which  savings  banks  are  important  require 
the  securities  in  which  they  may  invest  their  funds  to  be  carefully 
supervised  and  approved  by  State  officials.  It  is  absurd  to  insist  that 
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their  interests,  or  any  supposed  danger  to  depositors,  should  be  given 
attention  on  this  occasion. 

The  stocks  of  American  railroads  are  not  widely  distributed 
except  in  the  sense  that  part  of  them  are  kept  outstanding  for  specu- 
lative purposes.  The  insiders  hold  enough  to  control  the  offices  and 
by  the  same  instrumentalities  control  the  market  price  of  those  they 
do  not  hold.  Those  vested  with  the  power  of  regulating  rates  owe 
no  protection  or  sympathy  to  the  bulls  and  bears  of  Wall  Street  or 
to  their  dupes. 

The  new  scheme  of  the  coterie  of  money  lords  in  control  of  the 
country's  transportation  is  to  market  low  income  producing  bonds 
among  the  people,  or  unload  them  upon  credulous  capitalists  abroad, 
retaining  in  their  own  hands  the  stocks  having  a  better  income  rate. 
Incidental  to  this  superior  financial  advantage  is  the  fact  that  the 
ownership  of  stocks  carries  with  it  ownership  and  control  of  the 
properties.  The  railroad  presidents  lay  great  stress  upon  what  they 
would  have  legislative  bodies  and  regulating  boards  believe  is  a  wide 
distribution  of  railroad  securities.  But  the  records  of  the  Interstate 
Commerce  Commission  show  that  the  low  interest  bearing  bonds  are 
being  issued  and  worked  off  upon  the  public,  in  exchange  for  high 
dividend  bearing  stocks.  A  recent  article  in  McClure's  Magazine  by 
John  Moody  and  his  collaborator,  E.  Kibbe  Turner,  sheds  much  light 
upon  this  phase  of  the  matter.  They  prove  from  records  of  the 
Commission  that  from  1893  to  1906,  while  the  par  value  of  stocks 
in  the  hands  of  the  railroads  increased  382.7  per  cent.,  their  holdings 
of  bonds  increased  only  46  per  cent.,  and  that  while  stocks  held 
by  the  public  increased  only  12.8  per  cent.,  the  public  increased  their 
ownership  of  bonds  58.2  per  cent. 

Owing  to  the  peculiar  financing  of  the  two  principal  lines  during 
the  past  twenty  years,  no  one  not  in  the  confidence  of  their  managers 
can  ascertain  their  annual  income  from  all  forms  of  investment,  but 
the  Pennsylvania  has  recently  expended  $111,000,000  in  underground 
improvements  and  terminal  structures  in  New  York  City  alone, 
without  capitalizing  its  surplus,  and  is  planning  the  expenditure  of 
$60,000,000  for  similar  purposes  in  Chicago.  The  total  cost  of  its 
New  York  terminal  improvements  was  $111,000,000.  The  New 
York  Central  is  enlarging  its  terminals  on  an  almost  equal  scale  of 
magnificence.  When  we  come  to  examine  the  real  financial  aspects 
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of  these  matters,  we  find  that  the  owners  of  these  roads,  the  stock- 
holders, should  have  financed  and  paid  for  these  improvements  in 
the  first  instance.  But  they  were  partly  paid  for  with  a  surplus  cre- 
ated by  the  patrons,  and  the  public  will  ultimately  have  to  pay  the 
bonded  indebtedness  created  to  secure  additional  capital  to  make  them, 
principal  and  interest. 

In  the  strong  boxes  of  insurance  companies,  banks,  and  other 
great  corporations  in  New  York,  and  in  safe  deposit  vaults  rented 
by  individuals  who  speculate  in  .Wall  Street,  or  pass  their  time  either 
as  residents  or  travelers  abroad,  are  the  stocks  and  bonds  of  these 
railroad  companies.  Now  suppose  that  A  had  taken  stock  to  the 
amount  of  one  thousand  dollars  of  an  original  issue  by  one  of  these 
companies  as  an  investment.  He  would  have  either  had  the  amount 
of  his  stock  doubled  or  trebled  by  stock  dividends  or  its  cash  value 
doubled  or  trebled  because  of  these  improvements  and  the  resulting 
increase  of  value  of  the  properties.  With  slight  variations  the  same 
history  could  be  written  and  the  same  comparisons  drawn  between 
Western  roads.  These  great  dominating  companies  East  and  West 
will  be  the  principal  beneficiaries  if  the  increases  be  granted.  The 
Commission  has  given  much  of  its  time  and  attention  at  the  hearings 
to  such  struggling  enterprises  as  the  Wabash  and  Pierre  Marquette 
in  the  West,  and  the  Erie  and  B.  &  O.  in  the  East.  It  should  fix  its 
attention  upon  the  effect  of  the  increases  upon  the  revenues  of  the 
Chicago  and  Northwestern,  and  the  Burlington  in  the  West,  and  the 
Pennsylvania,  the  New  York  Central  and  Lackawanna  in  the  East. 
The  Pennsylvania  is  earning  net  $10,000  per  mile,  the  Lackawanna 
is  declaring  annually  fifty  per  cent,  dividends.  The  Southern  Pacific 
is  earning  only  $3,000  net  per  mile,  and  yet  is  paying  five  per  cent, 
dividends  on  a  stock  capitalization  which  has  been  enormously  in- 
flated. What  the  actual  disbursements  of  the  Pennsylvania  to  its 
stockholders  are,  it  appears  impossible  for  the  Commission  to  ascertain. 

Even  when  the  stockholder  paid  par  for  his  stock,  if  subse- 
quently its  amount  has  been  doubled  by  stock  dividends,  it  is  clear 
that  a  nominal  four  per  cent,  dividend  rate  is  in  reality  eight  per 
cent.  On  this  basis,  whose  correctness  is  beyond  dispute,  we  have 
been,  in  many  instances,  allowing  the  railroads  to  double  their  capi- 
talization and  charging  us  double  dividends  on  the  duplications.  In 
other  instances,  they  have  taken  money  from  the  public  and  bought 
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more  property,  making  half  payment  with  funds  collected  from  the 
public,  putting  the  public  in  debt  for  the  balance,  and  placing  upon 
the  public  the  additional  burden  of  interest.  In  strict  justice  all  their 
property  should  be  treated  as  a  public  trust.  But  do  they  consider 
it  thus?  Not  at  all.  While  they  would  have  their  enterprises  so  far 
public  as  to  entitle  them  to  public  consideration  in  preference  to  all 
other  kinds  of  business,  yet  in  the  matter  of  owning,  controlling  and 
managing  this  property  they  resent  any  interference  from  any  public 
source.  All  these  artificially  acquired  holdings,  sometimes  the  result 
of  frauds  and  dishonest  deals,  it  is  insisted  we  shall  treat  as  strictly 
private  interests,  the  promotion  and  maintenance  of  which  at  inflated 
values  is  the  first  duty  of  public  officers  and  private  citizens. 

The  wrongs  of  yesterday  have  become  the  vested  rights  of 
to-day,  and  whoever  would  treat  them  otherwise  is  denounced  as  an 
agitator  not  entitled  to  a  hearing.  Nevertheless,  we  think  it  would 
be  the  just  and  proper  course  to  force  down  the  rates  of  such  roads 
as  the  New  York  Central,  Pennsylvania,  Burlington  and  Northwestern 
to  a  reasonable  basis,  even  if  it  forced  the  Baltimore  and  Ohio,  the 
Erie,  the  Wabash,  and  a  few  others  into  bankruptcy  so  they  would 
have  to  reorganize  on  a  sound  and  honest  basis. 

The  proposition  of  making  a  valuation  of  the  roads  having  the 
largest  investment  and  fixing  rates  which  will  yield  a  fair  return  on 
that  investment  finds  favor  not  only  with  the  public,  but  with  some 
prominent  railroad  officials.  On  one  of  the  days  of  taking  testimony 
in  Chicago,  Commissioner  Clark  made  this  statement  and  propounded 
to  the  legal  representative  of  the  Burlington  this  question.  "Of 
course  if  this  is  a  question  of  law  and  if  the  position  you  have  just 
stated  is  the  correct  principle,  it  necessarily  applies  to  every  railroad. 
Then  as  between  several  railroads  in  competitive  sections,  doing  a 
competitive  business  between  common  points,  if  the  Commission  or 
the  courts  or  both  should  fix  the  rates  at  a  point  where  the  railroads 
that  have  the  largest  investment  were  able  to  earn  a  reasonable  re- 
turn they  would  have  done  full  justice  to  all  of  the  railroads."  "In 
my  judgment  it  would,"  replied  witness  Dawes.  "I  should  be  will- 
ing to  accept  that  as  a  rule  of  court  because  it  would  not  work  against 
us."  And  one  of  the  Vice-Presidents  of  the  Northwestern,  answer- 
ing a  query  of  Commissioner  Clark,  said :  "I  admit  that  what  might 
be  justice  to  some  lesser  line  would  extravagantly  increase  us,  if  you 
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please,  but  I  have  not  the  wisdom  to  say  how  that  thing  shall  be 
disposed  of."  It  appears  to  us  that  for  the  Commission  to  grant 
the  proposed  increase  of  rates  or  any  part  of  them  would  be  such  a 
surrender  to  the  ruthless  and  selfish  exercise  of  power  by  the  rail- 
roads, and  their  taking  an  unfair  advantage  of  a  situation  as  should 
never  be  tolerated.  The  people's  representatives  in  Congress  have 
been  for  some  time  insisting  upon  a  reduction  of  rates  and  have  freely 
expressed  themselves  to  that  effect.  And  it  has  appeared  to  many  that 
the  railroads  have  taken  action. to  increase  the  rates  merely  for  the 
purpose  of  making  the  general  and  reasonable  demand  for  a  decrease 
appear  preposterous  or  unreasonable.  Of  course  some  of  the  roads 
that  pretend  to  be  having  a  hard  struggle  really  think,  or  their  officers 
think,  that  a  horizontal  and  indiscriminating  increase  should  be  al- 
lowed, notwithstanding  that  it  will  largely  and  unjustly  increase  the 
earnings  of  the  more  prosperous  roads.  And  of  course  the  latter  are 
ever  ready  to  grasp  whatever  may  come  within  their  reach. 

If  the  future  is  to  be  considered,  as  well  as  the  present,  if  the 
interests  and  welfare  of  the  ninety  millions  who  must  pay  these  new 
rates  are  to  be  considered,  these  will  be  better  subserved  by  refusing 
to  establish,  than  by  putting  them  in  force.  Rates  for  transportation 
are  already  too  high.  How  else  can  we  account  for  all  the  legisla- 
tion of  the  last  few  years,  Federal  and  State,  directed  exclusively  to 
rates  and  in  many  of  the  States  looking  to  their  arbitrary  reduction. 

But,  it  is  pertinent  to  inquire  as  to  the  subsequent  effect  of  sanc- 
tioning and  sanctifying  by  an  order  of  the  Commission  rates  filed  in 
this  wholesale  fashion  by  the  railroads.  Suppose  the  Commission 
should  conclude  that  the  carriers  have  satisfied  the  burden  of  proof 
and  should  refuse  to  further  suspend  these  rates,  but  it  should  con- 
clusively appear  next  year  or  the  year  after,  as  we  believe  it  surely  will, 
that  the  volume  of  traffic  has  so  increased  that  the  net  incomes  from 
operation  have  doubled,  or  nearly  so,  and  that  these  increased  rates 
are  all  exorbitant.  The  Commission  and  the  country  will  be  threat- 
ened with  a  financial  cataclysm  and  a  Wall  Street  panic  as  a  result 
of  any  attempt  to  justly  revise  and  reduce  them. 

"Of  course,"  said  Mr.  McCrea,  President  of  the  Pennsylvania, 
before  the  Commission  on  October  12,  1910,  "it  would  be  possible 
to  get  money  by  raising  the  interest  on  bonds  to  a  substantially  higher 
level."  But  he  did  not  think  that  such  a  course  would  be  good  finance. 
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His  alternative  was  to  increase  the  price  of  what  his  company  has  to 
sell.*  To  do  that  is  no  difficult  task  for  a  monopoly.  All  that  is  re- 
quired is  the  removal  of  objections  by  the  Interstate  Commerce  Com- 
mission, and  a  continuance  of  the  policy  of  withholding  the  penalties 
of  the  Anti-Trust  Act.  On  the  following  day  testimony  was  given 
by  Mr.  Willard,  President  of  the  Baltimore  and  Ohio,  and  by  Mr. 
Brown,  President  of  the  New  York  Central.  It  would  serve  no  pur- 
pose to  set  forth  their  testimony  in  detail.  The  testimony  of  these, 
like  that  of  other  presidents  who  have  appeared  before  the  Commis- 
sion, all  had  the  same  general  drift  and  purport.  Though  in  the  form 
of  forebodings,  and  fears  concerning  future  financial  conditions,  it 
really  proved  that  the  railroad  managers  of  the  country,  in  combina- 
tion, after  defying  the  Anti-Trust  Law,  intend  by  threats  of  impend- 
ing commercial  disaster  to  coerce  the  Commission  into  an  abdication 
of  the  power  to  fix  just  and  reasonable  rates  as  authorized  and  re- 
quired by  the  Interstate  Commerce  Act. 

The  railroad  presidents  probably  do  not  realize  how  presump- 
tuous and  preposterous  are  the  demands  which  they  make.  There 
are,  they  say,  thousands  of  holders  of  their  stocks,  who,  owing  to  the 
increased  cost  of  living,  are  financially  pinched  because  the  dividends 
are  only  six  per  cent.,  whereas  they  should  be  seven  or  more.  They 
give  little  or  no  thought  to  the  millions  of  freightpayers  who  are  not 
so  fortunate  as  to  own  any  of  these  stocks,  many  of  them  being  far 
worse  off  financially  than  any  of  the  stockholders,  whether  widows, 
or  orphans  or  otherwise. 

When  all  that  the  presidents  say  is  simmered  down  it  simply 
amounts  to  this :  that  they  will  find  it  a  little  easier  to  borrow  money, 
or  that  they  can  borrow  it  on  better  terms,  if  rates  are  so  increased 
as  to  justify  a  higher  dividend  rate  on  their  stocks.  Incidentally, 
also,  their  stocks  will  command  a  higher  market  price.  They  expect 
the  Commission,  representing  the  public,  to  take  a  deep  interest  in 
these  matters  and  assume  responsibility  for  the  quick,  easy  and  cheap 
financing  of  all  the  permanent  improvements,  extensions  and  ambi- 
tious projects  of  these  great  railway  magnates.  When  they  came  to 
tell  of  the  hundreds  of  millions  spent  by  them  in  tunnelling  under 
the  Hudson  and  East  Rivers  and  under  and  through  Manhattan 
Island  and  erecting  palatial  structures  costing  millions,  they  omitted 
to  state  that  these  were  in  response  to  a  widespread  urgent  demand, 
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for  such  was  not  the  case.  They  also,  for  obvious  reasons,  refrained 
from  saying  that  these  wonderful,  privately  owned  constructions  were 
undertaken  and  completed  primarily  for  the  purpose  of  more  com- 
pletely clinching  the  supremacy  of  these  companies  over  the  country's 
commerce  and  industry.  The  dominant  figure  in  the  nation's  railroad 
systems  is  also  most  influential  in  a  world-wide  trust  whose  power  is 
equal  to  nullifying  tariff  laws  and  fixing  such  arbitrary  rates  as  it 
pleases,  based  on  $3,150,000,000  of  the  commerce  of  the  country.  In 
the  same  sinister  sense  do  they  speak  of  other  contemplated  better- 
ments and  extensions  of  their  lines. 

Men  in  other  enterprises,  contemplating  new  acquisitions  for 
enlargement  of  plant  or  extension  of  operations  must  obtain  the  needed 
funds  as  best  they  can,  and  at  the  prevailing  rates  of  interest.  More- 
over, they  must  provide  the  security  for  their  mortgages.  But  these 
companies,  now  that  the  trick  of  concealing  surpluses  expended  under 
various  heads  practiced  by  them  hitherto  is  exposed  and  generally 
understood,  are  urging  the  assumed  need  for  further  railroad  exten- 
sion and  additional  facilities  and  backing  up  their  demand  for  an 
increased  rate  with  an  implied  threat  that,  if  the  Commission  denies 
them  a  free  hand  in  continued  and  more  drastic  exploitation  of  the 
nation's  freightpayers,  the  extensions  and  facilities  will  not  be  pro- 
vided. 

What  they  really  have  in  reserve  is  the  acquisition  of  more  of 
the  weaker  lines,  further  consolidations  and  monopolizations.  Any 
pretense  that  they  intend  to  stand  still  is  bald  assumption,  and  any 
fear  that  they  may  or  can  create  a  financial  or  commercial  collapse  is 
groundless.  The  statement  that  there  has  been  any  material  advance 
in  the  cost  of  borrowed  money  is  incredible,  in  view  of  the  fact  that 
nearly  all  the  bonded  indebtedness  of  the  New  York  Central  funded 
only  a  few  years  ago,  bears  interest  at  only  3^  per  cent.,  and  that 
of  the  Pennsylvania  at  even  a  lower  rate.  What  Presidents  McCrea, 
Brown  and  Willard  said  on  the  subject  is,  to  take  a  charitable  view 
of  it,  mere  speculation.  They  make  no  pretense  of  having  tested  the 
money  market.  In  fact  the  financial  conditions  of  these  companies 
are  such  that  no  test  seems  necessary. 

If  the  carriers  wish  to  hasten  a  regime  of  drastic  and  effective 
regulation  they  are  going  about  it  in  the  right  way.  The  high-handed 
procedure  for  a  general  increase  of  rates  has  focused  public  atten- 
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tion  upon  railroad  management  and  finance  as  could  nothing  else. 
The  prevailing  belief  is  that  the  cost  of  production  of  the  lines  of 
the  great  dominating  companies  would  just  about  measure  a  proper 
conventional  stock  capitalization  for  dividend  purposes,  and  that  rates 
should  be  paid  which  will  produce  4  per  cent,  on  it  after  maintenance, 
repairs,  renewals,  replacements  and  fixed  charges  are  provided  for. 
It  would  make  no  difference  whether  the  company  was  over-capital- 
ized as  to  stock  issues,  or  under-capitalized,  when  compared  with  the 
standard  thus  fixed.  If  over-capitalized  the  4  per  cent,  would  per- 
mit of  disbursements  to  stock  on  a  basis  of  less  than  4  per  cent;  if 
under-capitalized  the  dividends  would  be  more  than  4  per  cent.  There 
should  be  but  one  valuation  of  each  important  system  and  the  lines 
controlled  by  a  central  management,  regardless  of  the  form  of  con- 
trol. Such  regulation  of  these  would  leave  little  to  be  done  for  the 
less  extensive  roads.  With  the  important  systems  regulated,  regula- 
tion of  the  others  would  be  already  accomplished  by  natural  and  easy 
adjustment.  Of  course  no  one  could  calculate  what  rates  would  ex- 
actly yield  four  per  cent. ;  but  it  could  be  approximated.  Four  per 
cent.,  or  as  near  that  figure  as  is  practicable,  should  be  prescribed  as 
the  standard  to  accompany  valuation.  In  making  valuation,  no  mere 
franchise,  which  in  the  case  of  the  railroads  simply  stands  for  mo- 
nopolistic privilege,  should  be  appraised.  Except  in  that  sense,  it 
represents  no  more  than  the  right  of  an  individual  to  open  a  dry  goods 
store  or  engage  in  any  other  business. 

The  country  is  filling  up,  population  is  becoming  dense,  the  pro- 
portion of  articles  for  use  and  consumption  not  produced  on  the  spot, 
but  requiring  to  be  transported  is  increasing  year  by  year.  Or,  in 
railroad  parlance,  the  traffic  is  becoming  denser.  All  these  are  point- 
ing to  the  necessity  for  lower  rather  than  higher  rates.  It  is  con- 
fidently anticipated  that  the  Commission  will  conclude  that  it  was  not 
a  proper  time  for  the  carriers  to  spring  the  proposition  for  a  sweep- 
ing increase  of  rates,  and  that  it  will  enter  some  appropriate  order 
accordingly. 


